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To the Honorable J, C, W.Beckham, Governor of Kentucky: 

The year ended December 1, 1906, has been not only the busiest, 
but one of the most important years in the 'history of the Commission. 
A large number of complaints regarding rates, depots, side-tracks and 
equipment have been investigated in various parts of the State. A num- 
ber of complaints were filed charging that all local rates to and from 
points wholly within the State are unreasonable and unjust. These 
complaints were consolidated and about eight months' time was con- 
sumed in making a most thorough investigation. The depositions of 
shippers and the representatives of railroads were taken ; all the data 
and information possible bearing upon the subject was obtained, and 
after a full argument by counsel, the Commission, on the 19th day of 
July, rendered an opinion and adopted a local mileage scale of rates 
making a very material reduction. This opinion and the scale of rates 
so made by the Commission will be found in Appendix A, likewise a 
synopsis of most of the important complaints heard and determined 
during the year. Before the expiration of the ten days allowed by law, 
after notice had been served upon the railroads affected by the estab- 
lishment of these rates, suits were filed by the railroads in the Federal 
Court for the Eastern District of Kentucky, seeking to enjoin the Com- 
mission from enforcing them. A temporary restraining order was 
granted by the Court upon the filing of the Bills of Complaint. There- 
after, on motion of the Commission, Hon. A. M. J. Cochrane, the pre- 
siding judge of that court, entered an order requiring the railroads to 
make separate way bills in the transportation of intra and interstate 
freight, and also requiring them to keep these way bills on file in their 
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offices properly separated, to the end that should the Commission's 
order be upheld, the diflFerence between the rates actually charged and 
that fixed by the Commission may be readily ascertained. The plead- 
ings in these cases have been made up and issues fully joined. As soon 
as a special commissioner shall have been appointed by the Court, the 
taking of proof will be begun and pushed as rapidly as possible. We 
are of the opinion that the rates made by this board are not confis- 
catory, as claimed by the railroads, and are no more than fair and 
just. We confidently expect to win these cases, and to that end 
shall bend every energy. 

MILEAGE. 

At the close of the fiscal year ended June 30, 1905, there were 3,374 
miles of railroad in the State, and at the close of the fiscal year ended 
June 30, 1906, this mileage was increased to 3,446 miles of railroad. 
We are glad to be able to report that in addition to the increase in mile- 
age during the past year there are many new extensions under way, 
especially in the coal fields in Eastern and Western Kentucky. Outside 
capital has at last awakened to the fact that Kentucky is abundantly 
rich in its mineral, timber and agricultural resources, and we hope to 
be able to report next year a still greater increase in railroad construc- 
tion. 

SHORTAGE OF CARS. 

The Commission has received numerous complaints from shippers 
on account of the failure of the railroads to furnish cars to transport 
products to market. These complaints are made, especially ,in the 
winter months, on account of the shortage of coal cars. It is an un- 
disputed fact that the railroads not only in Kentucky, but throughout 
the' United States have not kept pace with the enormous increase in 
traffic, hence there is a universal complaint upon the part of shippers 
of all commodities throughout the country on account of the car short- 
age. The seriousness of this question should not be underestimated. 
A shortage of cars has a tendency to more seriously affect the welfare 
and prosperity of the country than any other one thing. When freight 
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traffic is tied up and commodities are unable to reach the market, a 
stagnation in business is created, and on account of the inability of 
shippers to realize upon their products stringency in the money market 
is the inevitable result. 

Recent investigations made by us show that this shortage is not 
confined altogether to the winter months ; many coal operators complain 
that even during the summer months they are unable to obtain a suf- 
ficient number of cars to carry the output of their mines. 

Various theories have been advanced as to the cause of this evil. 
Among others, it has been suggested that one of the factors resulting 
in a shortage of equipment, inadequate terminal facilities and the lim- 
ited construction of new lines throughout the country has been the ten- 
dency toward consolidation of railroads whereby the weaker lines have 
been absorbed by the stronger ones, thus minimizing competition in 
service as well as for traffic, and in the effort upon the part of the rail- 
roads to economize in all branches of the service they are endeavoring 
to transact the business of the consolidated lines with fewer employes 
and less equipment than would be required were they independently 
operated. That this consolidation has gone on from year to year and 
the interests of the public seem to have been forgotten, consequently 
fewer miles of railroad have been constructed than would otherwise 
have been done. 

The Interstate Commerce Commission has recently made an ex- 
haustive inquiry into this subject, and in its efforts to diagnose the 
trouble, among other things, they say: 

"The problem is one that is much deeper and much broader than a 
mere lack of cars and engines. It is one in which is involved every 
factor of railroading, the construction, Ihe operation, the maintenance 
and the financing of the railroad. The inability of the shipper to pro- 
cure a car may be but a symptom of a deep-seated and organic trouble. 
The real cause of car shortage may lie in the too conservative charac- 
ter of the management of th^ road or in the unfitness and incompetency 
of its operating officials. It may follow from an incomprehension on 
the part of directors of the full duty imposed by law upon a common 
carrier. It may arise out of a policy in railroad operation which gives 
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primary consideration to speculative stock operations. It may come 
from an inability to secure funds to so fit itself that it can discharge 
its duties. It may follow in the time of exceptional prosperity, frpm an 
increase in traffic which could not reasonably have been anticipated. 
Or, it may result from an inability to secure labor and materials neces- 
sary to the proper enlargement of the railroads' facilities. The prob- 
lem of transportation is so closely interwoven with the fabric of our 
commercial system and so closely related and so interdependent are the 
various activities of our industrial life, that one may not lightly say 
what are the multitudinous considerations which necessarily enter into 
so simple a question as the reason why a railroad car is not at once 
forthcoming when ordered. 

The enactment of a reciprocal demurrage bill will not build rail- 
road track, equipment, enlarge and simplify terminals, nor transform 
incompetent operating officials into first-class railroad men ; but it might 
stimulate, energize and, in some cases, revolutionize the methods of de- 
linquent railroads so that they would render the service which they are 
created to render. This is the theory of reciprocal demurrage. But 
that, of itself, it will enable the railroad to render adequate services, is 
not demonstrated by experience.'' 

Whatever the cause may be, the fact exists that the railroads are 
not furnis'hing the shippers of the country suffiicent cars to transport 
their products. The shippers lay the entire blame at the door of the 
railroads, and the railroads contend that the failure upon the part of 
the shipper to speedily load and unload the freight tends, in a great 
measure, towards creating a shortage of cars. So far as the shipper is 
concerned, a time limit is placed upon him and he is penalized unless 
he complies with the rules which require him to load and unload within 
a certain time. No such penalty is placed upon a railroad, either as 
to the time for furnishing cars when ordered, or in their transportation. 
There is a small per diem charged by agreement of all railroads, of from 
twenty to fifty cents for the use of a foreign car for the period of thirty 
days and one dollar per day thereafter. This per diem should be in- 
creased to such an amount as will make it more profitable to a railroad 
using a foreign car to return it to its owner, than to keep it in service 
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Upon its rails and pay the increased per diem. The transportation 
problem has assumed such acute proportions — ^notably in the case of 
coal — that it seems some definite plan s'hould be suggested and worked 
out which will not only relieve the present very unsatisfactory condi- 
tions, but will prevent their recurrence in the future. It is certainly 
possible to devise some system which will work satisfactorily both to 
the shipper and to the railroad, and steps looking to this end should 
be taken at once. It is very evident that one of two things must be 
true, either there are not sufficient cars and motive power, or the man- 
agement and distribution of the cars and motive power are most in- 
efficient. 

It has been stated that the average freight car works less than one 
hour and a half per day, and the average locomotive about three hours. 
Also that a loaded car works but one-fourth of the time after the rail- 
road has received it for transportation. If these statements are true, 
then it cannot be true that there are not sufficient cars and locomotives 
for, making each car and locomotive work only a few hours additional 
per week would prevent the trouble. There is, in many instances, un- 
doubtedly some fault in the system — or, rather, the lack of system — in 
handling the cars and motive power and, with many railroads, it is a 
case of mismanagement and not lack of facilities. 

A car once loaded should be permitted to go through to its des- 
tination, regardless of distance, or over what road it may 
have to pass. The only excuse for its stoppage being bad 
condition of the car; arriving at its destination, it should 
be promptly unloaded by consignee with penalty for not do- 
ing so. In the case he has an outstanding order for a car and has an op- 
portunity to reload, he should have the first claim on the car to fill this 
order, and not be required to return it empty to the delevering road, as 
is often the case. If he cannot at once reload the car, it should be 
returned to the road from which he receives it, and if this road cannot 
use it immediately with a reload, it should be at once started back empty 
toward the line owning the car, the empty to be used at the first point 
where it can be reloaded. This could cause a continuous movement of 
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the cars either as loads or as empties, and instead of the roads having 
large equipment being imposed upon by the roads not equally well sup- 
plied, each road would constantly be receiving empties from the other 
roads. The railroads as well as the shippers should be penalized for 
failure to promptly handle the cars, either empty or loaded, and this 
would necessitate a careful supervision over the use of the cars. When 
cars are not permitted to continue to their objective point, but are 
stopped on the way for transfer, it is the first step toward the congestion 
and delay which usually occur under the present system. In the first 
place, it requires rehandling of the load and pre-supposes the existence 
of facilities for such rehandling. In the second place, if the original 
car is not permitted to continue on its journey it necessitates providing 
another car to take its place, and when, as is usually the case, cars are 
scarce at the point of transfer, it necessitates waiting until another car 
can be provided, regardless of the length of time required to get the. 
other car. In brief, some plan should be adopted by which the cars 
would be kept, busy, both loaded and empty, and work a reasonable 
part of each twenty- four hours ; that cars should be equally interchange- 
able over any and all roads, 'being allowed to continue to their destina- 
tion without transfer except in cases where it is necessary to weigh 
or inspect, as is often the case in grain shipments. 

The subject is a broad one and one which should be handled with 
a view of getting practical results at the very earliest possible moment. 
There are a number of measures now pending before Congress seeking 
to remedy the existing shortage, and as the shippers, the railroads and 
the law-making powers seem to have fully awakened to the situation 
it is to be hoped that the evil may be remedied. 

ASSESSMENT. 

The following is a comparison of the assessment made by the Rail- 
road Commission of the tangible property of all the railroads in the 
State for the past ten years: 
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1897 $46,087,627 

1898 46,035,613 

1899 46,403,819 

1900 52,184,787 

1901 52,432,428 

1902 51,944,384 

1903 52,253,766 

1904 54,181,031 

1905 61,149,224 

1906 63,902,865 

It will thus be seen that the valuation of the tangible property of all 
the railroad and bridge companies, as fixed by this board, for taxation 
for the year 1906 is $63,902,865.00, an increase over the previous year 
of $2,752,941.00. 

EARNINGS. 

From the reports of all the railroads in the State an increase in 
both gross and net earnings is shown : 

The total gross receipts for the year 1905 wai $34,556,447 00 

The total net receipts for the year 1905 was 9,754,957 00 

The gross receipts for the year 1906 were 39,066,736 00 

The net receipts for the year 1906 were 11,531,092 00 

The average gross receipts per mile for the year 1906 . . 14,057 00 

The average net receipts per mile for the year 1906. . . . 3,346 00 

MISCELLANEOUS TABLE. 

Mileage, 1905 3,374 

Mileage, 1906 3,446 

Valuation of mileage, 1905 $55,999,546 00 

Valuation of other property, 1905 5,150,378 00 

Valuation of mileage, 1906 57,785,465 00 

Valuation of other property, 1906 6,183,250 00 

Total valuation, 1906 63,968,715 00 

Total valuation, 1905 61,149,924 00 

Employes killed, 1906 51 

Employes injured, 1906 1,096 

Passengers and others killed, 1906 72 

Passengers and others -injured, 1906 113 
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SUMMARY. 

Appendix A contains : , 

Articles of incorporation. 
Appendix B contains: 

A synopsis of complaints and the opinions and orders of the Com- 
mission therein. 
Appendix C contains : 

The bill of complaint of the Louisville & Nashville Railroad 
G^mpany and the G^mmission's answer thereto. The bills 
of complaint of the other railroad companies seeking to enjoin 
the Commission from enforcing its order adopting a Maximum 
Mileage Scale of Rates, and the Commission's answers thereto, 
are substantially the same as that in the case of the Louisville & 
Nashville Railroad Company and are, therefore, not reproduced. 
Appendix D contains : 

The laws defining the powers and duties of the Commission. 
We have prepared and append to this report a table containing 
the names of each railroad operating in the State, the mileage of each, 
alsQ the capitalization, bonded indebtedness, gross and net receipts, val- 
uation of mileage, and other property, separately, and the total of both. 
The number of accidents to passengers and employes during the year, 
showing the number of each killed or injured, which we are glad to 
report shows a very considerable decrease over that of 1905, being a 
reduction of 16 employes killed, an increase of 65 employes injured, a 
decrease of 60 passengers killed and a decrease of 150 passengers 
injured. 

All of which is respectfully submitted, 

C. C. McChord, Chairman, 
• A. T. SiLER, 
McD. Ferguson, 

Commissioners, 
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ARTICLES OP INCORPORATION 



OF 



Steam and Inter-Urban 
Electric Railroads. 
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NEW RAILROAD COMPANIES INCORPORATED. 



February 26, 1906.— The Cairo, Mayfield & Nashville Railway 
Company filed a copy of its Articles of Incorporation, which authorizes 
the construction of sixty miles of railroad, beginning at a point oppo- 
site Cairo, 111., in Ballard or Carlisle county, near the line between said 
counties, extending through the counties of Carlisle, Graves and Cal- 
loway, via Ma3rfield, Ky., to a point on the Paducah and Memphis 
Division of the Nashville, Chattanooga & St. Louis Railway, in Cal- 
loway county, about four miles south of Murray. 

March 3, 1906. — The Morehead & North Fork Railroad Company, 
a corporation of the State of New Jersey, filed a copy of its Charter, 
as required by law, which entitles it to enter this State. 

March 7, 1906. — The Inter-State Traction Company filed a copy 
of its Articles of Incorporation, authorizing the construction, main- 
tenance and operation, by electricity or other motive power, a railway 
commencing at a point in or near the city of Stanford, in Lincoln 
county, extending in a southwestern direction to the city of Liberty, 
In Casey county, a distance of twenty-four miles. 

March 19, 1906.— The Sloan's Valley Railway Company filed its 
Articles of Incorporation, which authorizes the construction of a rail- 
road from a connection with the tracks of the Cincinnati, New Orleans 
& Texas Pacific Railway at Sloan's Valley, in Pulaski county, to the 
confluence of the Laurel and Cumberland rivers in Whitley county, 
through the counties of Pulaski and Whitley, a distance of about twen- 
ty-five miles. 

March 20, 1906.— The Ohio & Licking River Railway Company 
filed a copy of its articles of incorporation, authorizing the construc- 
tion of a railroad from a feasible junction point with the Louisville & 
Nashville Railroad Company, in Fleming county; thence along the 
most practical and feasible route to a point in Rowan county, near the 
place where Triplett creek empties into Licking river; thence along 
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the most practical and feasible route to the most practical and feasible 
junction point with the Licking River Railroad ; thence following said 
route of said railroad along the waters of Licking river to a point near 
the mouth of the Elk Fork of Licking river; thence up Caney creek 
to or near Cannel City, Morgan county. The counties through which 
it is proposed to construct said road are Fleming, Rowan, Bath, Men- 
ifee and Morgan ; and its length is, approximately, sixty miles. 

March 21, 1906. — ^The Kentucky South-Eastern Railway Company 
filed a copy of its articles of incorporation, which entitles it to con- 
struct a railroad from a point in Breathitt county, at or near Jackson ; 
thence over the vost available route on the east side of the North Fork 
of the Kentucky River to the mouth of Troublesome creek ; thence up 
Troublesome creek on or near the line of preliminary survey, to Hind- 
man, Knott county; thence through the right hand fork of the head- 
waters of Smith's branch of Carr's Fork ; thence down Smith's Branch 
to the mouth thereof ; thence up Carr's Fork to the mouth of Steer 
creek, and through the headwaters of Steer creek and through Nettle 
Gap ; thence from the headwaters of Little Carr, or Amburgy's, creek 
through Logan's Gap; thence down Trace creek to Rockhouse creek; 
thence down Rockhouse creek to the mouth of Camp Branch ; thence 
up Camp Branch to Thornton Gap; thence down Thornton creek to the 
mouth thereof; thence up the North Fork of the Kentucky river to 
the mouth of Boone's Fork of said Kentucky river. Said line to ex- 
tend through the counties of Breathitt, Perry, Knott, and Letcher, and 
being of a total length of about seventy miles. 

March 28, 1906. — The Ashland Interurban Street Railway Company 
filed its amendatory articles of incorporation, increasing its capital 
stock. 

March 31, 1906. — The Danville-Scottsville Railroad Company filed 
a copy of its articles of incorporation, which authorizes it to construct 
a railroad from Danville, Boyle county, to Scottsville, Allen county. 
This line is to extend through the counties of Boyle, Lincoln, Casey, 
Adair, Metcalfe, Barren and Allen, which is to be about one hundred 
miles in length. 

April 3, 1906. — The Evansville & Henderson Traction Company 
filed a copy of its articles of incorporation, authorizing it to construct, 
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purchase, or rent from other persons or companies, or by running or 
operating contracts, obtain from such persons or companies the use 
and possession of, or to otherwise acquire lines and systems of street 
and interurban railroad, from, in, to, through and between the city of 
Evansville and town of Howell, both in Vanderburgh county. State 
of Indiana, and the city of Henderson, in Henderson county, in the 
Commonwealth of Kentucky; to maintain and operate such lines and 
systems of street and interurban railroad from, in, to, through and be- 
tween said cities and towns. The maintenance, construction and oper- 
ation of such street and interurban railroads, and the business and 
operations of said company may be carried on, in, through and between 
the towns and cities herein named, and other intermediate towns and 
villages. The length of said proposed street and interurban railroad 
line is to be approximately twelve miles, and the counties into or 
through which it is intended to be constructed are Vanderburgh coun- 
ty in the State of Indiana, and Henderson county in the State of Ken- 
ucky. 

April 14, 1906. — The Cynthiana & Claysville Railroad Company 
filed a copy of its articles of incorporation, which authorizes the con- 
struction of a line beginning at a point in or near Cynthiana, Harrison 
county, thence running in a northeastwardly direction to or near the 
village of Claysville, in Harrison county, being a distance of about 
twelve miles. All of this proposed line is in Harrison county. 

April 17, 1906. — The Muhlenberg & Eastern Railroad Company 
filed a copy of its articles of incorporation, authorizing the construc- 
tion of a line of failroad beginning at a point near the Illinois Central 
Railroad Company in the city of Central City, Muhlenberg county, ex- 
tending thence southeastwardly to the town of Rochester, Butler 
county, or to a point intermediate between Drakesboro, Muhlenberg 
county, and Rochester, Butler County, a distance of about sixteen 
miles. 

May 8, 1906. — The Louisville & Eastern Railroad Company filed 
its amendatory articles of incorporation as required by law, increasing 
the capital stock to $2,400,000, divided into 24,000 shares of the par 
value of $100 each. 

May 14, 1906. — The Dawson Springs & Madisonville Railway Com- 
pany filed its amendatory articles of incorporation, increasing the cap- 
ital stock to $150,000, which is represented by fifteen hundred shares 
at $100 par value each. 



18 TWENTY-SEVENTH ANNUAL. REPORT OF 

June 1, 1906. — The Chesapeake & Ohio Railway Company of Ken- 
tucky filed a copy of its articles of consolidation, consolidating the 
Chesapeake & Ohio Railway Company of Kentucky, the Kinniconnick 
& Freestone Railroad Company, and the Big Sandy Railway Company. 
The name of these consolidated lines shall be the Chesapeake & Ohio 
Railway of Kentucky. The capital stock of the consolidated corpora- 
tion shall be $12,550,000, divided into 125,500 shares of the par value 
of $100 each. 

June 2, 1906.— The Paris & Mt. Sterling Railway Company filed a 
copy of its articles of incorporation, which authorizes the construc- 
tion of a line of railway to be operated by electricity or other motive 
power, commencing at some point in or near the city of Paris, in Bour- 
bon county, and extending in a southeasterly direction by the way of 
North Middletown,. in Bourbon county, to a point in or near the city 
of Mt. Sterling, in Montgomery county, a distance of about twenty- 
five miles. 

June 27, 1906. — The Cumberland Railroad Company filed its amen- 
datory articles of incorporation as required by law. 

June 27, 1906. — The Henderson Bridge Company filed its amenda- 
tory articles of incorporation, changing its name from the Henderson 
Bridge Company to the Henderson Bridge & Railroad Company, and 
to extend its line of railroad from a point at or near the north end of 
its bridge, as now located in Vanderburgh county. State of Indiana, to 
any other point in that county, subject to and in accfordance with the 
laws of the State of Indiana. Also to construct in connection with its 
present bridge and railroad, a railroad from a point at or near the south 
end of its bridge as now located within the city of Henderson, Hen- 
derson county. State of Kentucky, through the counties of Henderson 
and Union, State of Kentucky, to some convenient point on the Ken- 
tucky side of the Ohio river opposite to the city of Shawneetown, 
State of Illinois. 

July 30, 1906.— The Shelbyville & Ohio River Electric Railroad 

Company filed its amendatory articles of incorporation as required by 

law, which changes the name of the Eminence & New Castle Electric 

Railroad Company to that of the Shelbyville & Ohio River Electric 

Railroad Company. These amendments also raise the capital stock to 

$1,000,000. 
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September 6, 1906. — The Cumberland Railway Company, a corpo- 
ration of the State of Tennessee, filed a copy of its Charter as required 
by law. 

October 4, 1906. — The Evansville & Henderson Railway Company 
filed a copy of its agreement and articles of incorporation, consolidat- 
ing the Evansville & Henderson Traction Company of Indiana with the 
Evansville & Henderson Traction Company of Kentucky, which shall 
hereafter be known as the Evansville & Henderson Railway Company, 
and shall hereafter be a corporation of the State of Kentucky. 

October 8, 1906. — The Gallatin & Scottsville Railway Company, a 
Tennessee corporation, filed a copy of its Charter as by law required. 

October 8, 1906. — The Elkhorn Southern Railway Company, a 
corporation of the State of Virginia, filed a copy of its Charter as re- 
quired by law, with a view of incorporating that company in the State 
of Kentucky. 

October 8, 1906.— The Louisville & Northiern Railway & Lighting 
Company, a corporation of the State of Indiana, filed a copy of its 
Charter, as by law required, with a view of incorporating that Com- 
pany in the State of Kentucky. 

October 15, 1906.— The Kentucky North & South Railroad Com- 
pany, filed a copy of its articles of incorporation, authorizing the con- 
struction of a line of railroad from FuUerton, in the county of Green- 
up, in the State of Kentucky, to Bristol, in the county of Sullivan, and 
State of Tennessee ; and through the counties of Greenup, Carter, El- 
liott, Lawrence, Morgan, Johnson, Magoffin,* Floyd, Knott and Letch- 
er, in the State of Kentucky, and the counties of Wise, Scott, Russell 
and Washington in the State of Virginia, and the county of Sullivan 
in the State of Tennessee. The length of said railroad, as near as can 
be ascertained, will be two hundred miles. ' 

November 14, 1906. — The Louisville & Interurban Railroad Com- 
pany filed its amendatory articles of incorporation, as required by law, 
which will enable it to extend its lines through the counties of Jeffer- 
son, Oldham, Shelby, Spencer, Nelson and Bullitt. 
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Rules to Govern Mode of Bringing Complaints and 

Matters for Investigation before the Railroad 

Commission of Kentucky. 



1. All complaints and applications to have hearings before the 
Railroad Commission upon any question arising under the law creat- 
ing and defining the duties of said Commission shall be in writing, and 
may be either in the form of a letter or petition addressed to the Com- 
mission or any member thereof. 

2. Such complaint shall contain a brief statement of the subject- 
matter of complaint or application, and be signed by complainants or 
applicants, or by their attorney, but technical pleading will not be re- 
quired. It must be delivered to the secretary or to any member qi the 
Commission by the complainant or applicant, his agent or attorney, or 
it may be sent to the Commission through the mails. 

3. When such complaint or application shall be made, the secre- 
tary shall file the same by placing his file mark thereon with the proper 
number and enter the same on the docket. 

4. Before causing notice to be issued to the carrier or other party 
complained of as provided by law, the Commission may notify the party 
against whom complaint is made of the nature of such complaint and 
the party making the same, in order that the cause of the complaint 
may be removed or remedied without incurring the expense of a for- 
mal trial or hearing 'before the Commission. When notice shall be is- 
sued to such party to appear before the Commission at the place and 
time named in the notice to answer such complaint, the party so noti- 
fied shall file answer and at least one copy thereof with the secretary 
of the Commission, not later than five days before the time so. fixed, 
and the secretary shall at once forward said copy to complainant. 

5. The secretary of the Commission will, when a complaint or com- 
plaints have been filed, make full copies of same for use of each mem- 
ber of the Commission and of the party complained of. 

6. In entering the complaint upon the docket and in the answer 
thereto, the party making complaint shall be designated "plaintiff" 
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and the party against whom complaint is made shall be designated 
"defendant." If the application be "ex parte," the case shall be so 
styled, with the name of the applicant. 

7. The party or parties to any complaint or application and party 
complained of may appear before the Commission in person or by 
counsel. 

8. Any member of the Commission will issue subpoenas for the 
attendance of witnesses whose testimony either party may desire at 
any investigation. 

9. These rules shall be printed and copies thereof furnished to all 
applicants. 
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10 


11 


150 


160 


28 28| 28 17 14 28 28 34 20 20, 14 


10 






66 

51 


57 

44 


46 
39 


42 37 
35 32 


36 36 36 32 25 36 38 64 26 26 16 
29 29 29 17 14,1 29 29 34 20 20 14 


11 11 


160 


170 


11 11 






68 

53 


59 
45 


48 
40 


44 39 
36 32 


38 38 38 331 25 

29 29 29 18| 14 


38 40 66 28 28l 17 
29' 29 36 21^ 21 15 


12 
11 


12 


170 


180 


11 






70 
54 


61 

47 


50 
41 


46 40 
37 33 


39 40 40 34.25 


39 41 68 29 29 17 
30 30' 36 22, 22 15 


12 
11 


12 


180 


190 


30| 30 


30 18; 14 


11 






71 
56 


62 
48 


51 
41 


47 41 

38 34 


40 
31 


41 


41 34 25 


40 42 68 30i 30 17 
31 31 38 23 23j 16 


12 
12 


12 


190 


200— 


31 31 19 15 


12 






72 
57 


63 


52 


48 42 
38 35 


40 
32 


42I 42 34 25 


40 42 68 30 30 


_17 
16 


12 


12 


200 


210 


49 42 


32 32 19 15 32 32 38 2Z 23 


12 1 12 






76 
59 


66 55 


50 44 
39 135 


42 
32 


44| 44 35 25 
32 32 20 15 


42 44 70 32, 32 
32 32 40 24 24 


18 
17 


13 
13 


13 


210 


220.— 


50 


43 


13 






76 
60 


66 
52 


55 
44 


50 44 
40 |36 


42 
33 


44. 44 35 25 
33 33 20 15 


42 44 70 32 32 
33 33 40 25' 25 


18 
17 


13 
13 


13 


220 


230-._ 


13 






79 
62 


69 
53 


57 
44 


52 ,46 
41 37 


44 


46 46 36 25 


44 46 72 34 34 
34 34 40 26 26 


18 
17 


13 
14 


13 


230 


240 


34J 34 34 20 16 


14 




. 


79 


69 


57 


52 46 


44! 46 46 36 25 


44 46 72 34i 34 


18 


13 


13 


240 


250.— 


63 


54 45 


41 38 


35; 35 35 20 16 


35 35 40 27 27 


17 


14 14 






82 
65 


72 

56 


59 
46 


54 ,48 

42 |38 


46 48 48 36 25 


46 48 72 36l 36 
351 35 42 29 29 


18' 
18 


13 
14 


13 


250 


275 — 


35 


35 35 21 17 


14 






85 
,68 


75 

58 


61 

47 


56 

43 


50 

39 


47 
36 


49 49 36 25 
36 36 21; 17 


48 49 72 38 38 
36 36 42 29 29 


181 
19 


13 
15 


13 


275 


300 — 


15 






88 
70 


77 
59 


63 

47 


67 


52 


481 50 50 3^ 25 
37 37 37 22 17 


50 50 72 39I 39 
37 37 44 30 30 


I81 
20 


_13 
16 


13 


300 


32'5 — 


44 40 


16 






91 


79 64 


58 53 


49 51 51 36 2^ 51 51 72* 41 41 19 


14 


14 



Black Figures are the Reduced Rates* 



Figures in Red are the Old Rates* 



Complaints, Steps and Orders. 
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SYNOPSIS OP COMPLAINTS AND STEPS. 



S. L. Green, Ibex, Ky., Complainant 

vs. 
The Chesapeake & Ohio Raii^way Co., Defendant. 

Subject: Overcharge on lumber from Limestone, Ky., to Poin- 
dexter, Ky. 

This case was investigated and the fact developed that overcharge 
was due to mis-routing of the shipment by the agent at Enterprise, Ky. 
The Chesapeake & Ohio Railway Company stated that if claim was 
filed, the correct amount would be refunded and the matter is, there- 
fore, continued. 



Citizens of Waddy, K3;., Complainants, 

vs. 
The Southern Raii^way, Defendant. 

Subject: Refusal to stop trains for milk shipments at Waddy, 
Ky. 

This question was taken up with the Superintendent of the South- 
ern Railway in Kentucky, who arranged to have the train stopped at 
Waddy as desired, and the complaint is, therefore, dismissed settled. 



G. A. BissET, Newport News, Va., Complainant, 

vs. 
The Chesapeake & Ohio Rah. way Co., Defendant. 

Subject: Excessive rate on automobiles from Harrodsburg, Ky., 
to Newport News, Va. 

This is an interstate question. This Commission, however, is look- 
ing into the matter of overcharge, and the complaint is, therefore, con- 
tinued. 
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Citizens of Samuei^s Station, Ky., Complainants, 

vs. 
L0UISVI1.1.E & NASHV11.1.E RA11.ROAD Co., Defendant 

Subject: Inadequate depot facilities at Samuels Station, Ky. 

This matter was taken up with the proper officials of the defendant 
company, who advise that as soon as the necessary ground on which 
to construct a depot can be procured, a new depot will be built at this 
place. The complaint is, therefore, continued. 



L. McCoMB & Co., Pembroke, Ky., Complainants, 

vs. 
Louisvii^LE & NASHVIL1.E RA11.ROAD Co., Defendant. 

Subject: Insufficient car supply at Pembroke, Ky. 

This complaint is under investigation, and is, therefore, continued. 



H. S. Stone, Burgin, Ky., Complainant, 

vs. 
The Southern Railway Co., Defendant. 

Subject: Delay to fruit, Louisville to Burgin, Ky. 

This complaint was investigated, the company admitting that delay 
was due to an accident on their line that day; claim was filed for 
amount of damages, and is, therefore, continued. 



Kentucky Vali^Ey Raii^road Co., Complainant, 

vs. 
MoRGANFiELD & Atlanta Railroad Co., Defendant. 

Subject : Disagreement as to crossing at Providence, Ky. 

The Kentucky Valley Railroad Company having filed with this 
Commission its petition asking to be permitted to cross the tracks of 
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the Morganfield & Atlanta Railroad Co.,at Providence, Ky., and it being 
represented that these two companies could not reach an agreement as 
to the manner of said crossing, the Commission ordered that said 
Kentucky Valley Railroad Company be permitted to construct its line of 
railroad to cross the track of said Morganfield & Atlanta Railroad 
Company at the designated point. 



Citizens of Jericho, Ky., Complainants, 

vs. ' 

L0UISV11.1.E & NASHVI1.LE Railroad Co., Defendant 

Subject: Insufficient depot accommodations at Jericho, Ky. 

After considerable correspondence with the Lotiisville & Nashville 
Railroad Company, they agreed to erect a new depot at this point and 
until such time as it is completed, this corhplaint is continued. 



F1TZGERAI.D Saddlery Company, Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates from Maysville, Ky., to. other points 
in Kentucky. 

The rates complained of were materially reduced by the order of 
the Railroad Commission, effective August 1, 1906. This order, how- 
ever, was not permitted to go into effect, the Commission having been 
enjoined by the defendant company, and the matter is now pending in 
the Federal Court. Until this is disposed of, no further action can be 
taken. 



Alvin Perry, Independence^ Ky., Complainant, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Insufficient depot accommodation at Independence, Ky. 

Upon receipt of this Complaint, the Commission took 
this matter up with the Louisville & Nashville Railroad Company, and 
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was advised they realized better depot facilities should be made at In- 
dependence ; that they were endeavoring to secure the necessary ground 
for a depot and roadways, and as soon as this could be done, a depot 
suitable for passenger and freight busings? would be placed at that 
point. This case is, therefore, continued 



Citizens of Alton, Ky., Complainants, 

ys. 
The Southern Railway, Co., Defendant. 

Subject : Insufficient depot accommodations at Alton, Ky. 

Upon receipt of communication from complainants, this mat- 
ter was taken up with the proper officials of the Southern Rail- 
way; is now under investigation, and is, therefore, continued. 



. Citizens of Bagdad, Ky., Compladnants, 

vs. 
Louisville & Nashville Railroad Co., Defendant, 

Subject: Complaint regarding the character of improvements of 
the depot being made at that point. 

This matter was taken up with the officials of the Louisville & 
Nashville Railroad Company ; is under investigation, and is, therefore, 
continued. 



Frank Rook, Complainant, 

vs. 
Louisville & Nashville Railroad Co.. Defendant. 

Subject: Insufficient stock pens at Corbin, Ky. 

This matter was investigated and the Commission being of the 
opinion that additional stock pens should be added at Corbin, Ky., and 
the defendant company being so advised, adequate stock pens were con- 
structed, and the complaint is, therefore, dismissed. 
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Citizens of Brady's Switch, Ky., Complainants, 

vs. 
The Chesapeake & Ohio Rah. way Co., Defendant, 

Subject: Abolishing switch at Brady's siding. 

It appears that a siding was established at Brady's Switch some 
thirty years ago, and was allowed to remain at that point until re- 
cently, when it was taken out and moved some three or four hundred 
feet farther east on account of it being on a very steep g^ade, and not 
affording sufficient room to handle the business at that point. The 
right of way on which the new siding was located was furnished by 
interested parties at that point who were unwilling to let the outside 
public load or unload their freight from this siding. The matter is 
now under investigation, and is, therefore, continued. 



O'Brien, Peters & Co., SpRiNCifiELD, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Delay in furnishing cars and damage to live stock ship- 
ments from Springfield, Ky. 

This matter is now under investigation and is, therefore, con- 
tinued. 



Citizens ot^ Keysers, Ky., Complainants, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject: Insufficient depot facilities at Keysers. 

This matter is still under investigation, and is, therefore, con- 
tinued. 
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Citizens o^ Eminence, Ky., Complainants, 

vs. 
L0UISV11.LE & Nashvii,i.e RA11.ROAD Co., Defendant. 

Subject: Extortionate and discriminatory rates to and from all 
points in Kentucky, 

The Commission held a meeting at Eminence, Ky., and heard the 
testimony of quite a number of witnesses, and it being developed that 
the complaint was of a general nature, it was consolidated with that 
of J. Ed. Guenther, et. al., versus the Louisville & Nashville Railroad 
Company, et. al., and the rates complained of were materially reduced 
by the order of the Railroad Commission effective August 1, 1906. 
. This order, however, was not permitted to go into effect, the Commis- 
sion having been enjoined by the defendant company, and the matter 
is now pending in the Federal Court. Until this is disposed of, no 
further action can be taken. 



Citizens of Frankunton, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Delay to tobacco; Franklinton to Louisville. 

This case was investigated and the delay found to be due both to 
the Railroad Company and the drayage line. Complainants were' ad- 
vised that when unusual delays of this character occurred, resulting 
in damages, claim should be filed against the transportation com- 
pany. 



Wheat & Short, Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacii^io Railway Co., De- 
fendant. 

Subject: Insufficient supply of cars and excessive rates on cross- 
ties from McKinney, Ky., to Cincinnati. 

Both these subjects are under investigation, and are, therefore, 
continued. 
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Citizens of Flat Rock, Ky., Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendant. 

Subject : Petition to remove depot to new ^site. 

This matter was investigated and permission granted to move the 
depot to the point desired. 



Crosthwait & Kitchen, Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendant. 

Subject: Overcharge in storage at Sadieville, Ky. 

This complaint was investigated. The actual overcharge was re- 
funded, and complaint dismissed settled. 



Citizens of Auburn, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates to and from all points in Kentucky. 

The rates complained of were materially reduced by the order of 
the Commission effective August 1, 1906. This order, however, was 
not permitted to go into effect, the Commission having been enjoined 
by the defendant company, and the matter is now pending in the Fed- 
eral Court. Until this is disposed of, no further action can be taken. 



Citizens of Belton, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Inadequate depot facilities at Belton, Ky. 

Petition was filed by the citizens of Belton, Ky., claiming insufficient 
depot accommodations at that point. The quesion was taken up with the 
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proper official of the Louisville & Nashville Railroad Company, and it 
is now being investigated, and is, therefore, continued. 



Forbes Manufacturing Co., Complainant, 

vs. ' 

LouisvitLE & NASHvn,i,E Raiwoad Co., Defendant. 

Subject : Switching at Hopkinsville, Ky. 

This matter is now under investigation and is, therefore, con- 
tinued. 



E. M. JoHNBON, Princ^on, Ky., Complainant. 

vs. 
L0UISV11.1.E & NASHviLiiE Raii^road Co., Defendant. 

Subject : Shortage of coal cars at Princeton, Ky. 

Complaint was received from complainant regarding the insuf- 
ficient supply of coal cars at that point and after correspondence with 
the officials of the Illinois Central Railroad, the Commission was ad- 
vised by a letter from Mr. Johnson, under date of July 28, that there 
was such a vast improvement in the handling of cars at that place, 
that he would withdraw his complaint, which was done. 



R. L. B1.AKEMAN, Complainant, 

vs. 
Cincinnati, New Ori^Eans & Texas Pacific Railway Co., De- 
fendants. 

Subject: Failure to have ticket office open to enable passengers 
to purchase tickets before the arrival of trains. 

The complainant requested the endorsement of the Commission in 
order that he might go before the Grand Jury and indict the defend- 
ant company. He was advised, however, that this endorsement on the 
part of the Commission was not necessary. 
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Citizens of May^iei^d, Ky., Complainants, 

vs, 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates to and from Mayfield. 

The rates complained of Were materially reduced by the order of 
the Commission effective August 1, 1906. This order, however, was 
not permitted to go into effect, the Commission having been enjoined, 
by the defendant company, and the matter is now pending in the Fed- 
eral Court. Until this is disposed of, no further action can be taken. 



S. Renaker & Son, Cynthiana, Ky., Complainants, 

vs. 
Chesapeake & Ohio Railway Co., Defendant. 

Subject: Extortionate rates on poultry to Boston, Mass. 

Before any action was taken in this matter, complainants advised 
that the rate had been arranged to their satisfaction and the complaint 
was withdrawn. 



J. C. Samuei^s, Complainant, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Overcharge on shipment of lambs from Toronto, Can- 
ada, to Deatsville, Ky. 

This complaint was investigated and the fact developed that the 
shipment was overcharged, which amount was refunded by defendant, 
and the matter dismissed settled. 



MoRGANFiELD & ATLANTA Railroad Co., Complainant, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject : Disagreement as to crossing at Clay, Ky. 

The Morganfield & Atlanta Railway Company having filed with 
this Commission its petition asking to be permitted to cross the tracks 



THE RAILROAD COMMISSION. 3 9 

of the Dixon Branch of the Illinois Central Railroad Company at grade 
in the town of Clay, Webster county, Kentucky, and it being rep- 
resented that these two companies could not reach an agreement as 
to the manner of said crossing, the Commission ordered that said Mor- 
ganfield & Atlanta Railroad Company be permitted to construct its 
line of railroad to cross the track of said Illinois Central Railroad at 
the designated point. 



Citizens of Bardstown, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Inadequate depot accommodations at Bardstown, Ky. 

The citizens of Bardstown, Ky., filed a petition with the Commis- 
sion complaining of the inadequate depot facilities at that point and on 
taking the matter up with the defendant company's officials they agreed 
to make the necessary improvements at the earliest possible date and 
the matter is now pending. 



Citizens of Campbellsville, Ky., Complainants. 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates on all commodities from points in 
Kentucky to Campbellsville, Ky. 

This complaint being of a general nature no special action was taken 
with reference to it, pending the decision of the Federal Court on the 
order of the Commission directing that the rates in Kentucky be ma- 
terially reduced, effective August 1, 1906. No further action can 
be taken in the matter until the Federal Court renders its decision. 



Wtieeler-Holden Co., Buffalo, N. Y., Complainant, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Insufficient car supply. 

Complaint is made that the defendant company is furnishing an 
insufficient number of cars to move cross-ties from its Lexington Di- 
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vision Stations. This matter, as well as quite a number of others of 
a similar nature, is being investigated and is, therefore, continued. 

Otis Tingle, Engi^ish, Ky., Complainant, 

vs. 
Louisvu^i^E & NASHVII.I.E Railroad Co., Defendant. 

Subject: Overcharge on oil from Cincinnati. 

This complaint was investigated and defendant admitted that an 
overcharge existed and agreed to refund the amount as soon as they 
were furnished with expense bills. The complaint is therefore con- 
tinued. 



J. M. Ross, Complainant. 
vs. 

Kentucky & Tennesse Railroad Co., Defendant, 

Subject: Failure to publish joint rates on coal from Kentucky & 
Tennessee railway stations. 

At a meeting of the Interstate Commerce Commission, this com- 
plaint — ^^being of an interstate nature — was taken up and by agfreement 
of the defendant company the rates complained of were published and 
the matter was dismissed settled. 

Citizens of Greenwood^ Ky., Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendants. 

Subject : Petition to move and remodel depot at Greenwood^ Ky. 

This complaint was investigated and at a conference with the de- 
fendant railway company it was agreed that the station should be 
moved and re-modeled as requested, which was done, and the com- 
plaint was dismissed settled. 
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J. L. Summers^ Richmond, Ky., Complainant, 

vs. 
Ohio & Kentucky Rah. way Co., Defendant. 

Subject : Checking merchandise as baggage. 

Investigation developed the fact that the baggage in question con- 
sisted of articles other than wearing apparel and personal effects, and 
as there are the only articles that can properly be termed baggage, 
complainant was so advised. There being no further prosecution of 
the matter, the complaint is dismissed. 



BEATTYVII.I.E Coal Co., Richmond, Ky., Complainant. 

vs. 
Louisville & Nashville Railroad Co., and Louisville & Atlantic 

Railroad Co., Defendants. 
Subject : Failure to do interline switching at Richmond, Ky. 

After a full hearing of this complaint an order was entered requir- 
ing each of the defendant companies to switch to industries located 
on its line, cars reaching Richmond, Ky., over the other line. 



Wheeler-Holden Co., Buffalo, N. Y., Complainant. 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Extortionate rate on cross-ties from stations on Knox- 
ville Division of the Louisville & Nashville Railroad to Cincinnati, O. 

This being an interstate question, it was taken up through the In- 
terstate Commerce Commission, and by agreement, the Louisville & 
Nashville Railroad Company published the same rate on cross-ties from 
Knoxville Division stations to Cincinnati as was applied on lumber. 
This being satisfactory to complainants the matter was dismissed. 
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J. D. GooDLOE, White's Station^ Ky., Complainant. 

vs. 
L0UISVILI.E & Nashville Railroad, Co., Defendant. 

Subject: Failure to maintain agent at White's Station. 

This complaint was taken up at a meeting of the Commission held 
in the city of Richmond, Ky., on the 5th day of February, 1906. After 
a full hearing the defendant company was directed to re-open and 
place an agent at this station, which was done. 



J. Ed. Blanton & Co., Richmond, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., and Louisville & Atlantic 
Railroad Co., Defendants. 

Subject: Failure to do interline switching at Richmond, Ky. 

After a full hearing of this matter, an order was entered requiring 
each of the defendant companies to switch to industries located on its 
line, cars reaching Richmond, Ky., over the other line. 



Jas. L. Young, California, Ky., Complainant. 

vs. 
Chesapeake & Ohio Railway Co., Defendant. 

Subject: Inadequate accommodations for passengers on local 
trains between Cincinnati and Maysville. 

The attention of the defendant company was called to this com- 
plaint and additional coaches being provided, the matter was dismissed. 



A. Waller & Co., Henderson, Ky., Complainant, 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Car service charges at Henderson, Ky. 

The car service charges complained of were amicably adjusted by 
consignees paying one-half of the outstanding bills and the complaint 
was dismissed. 
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Citizens o^ Georgetown, Ky., Complainants. 

vs. 
Cincinnati, New Orleans & Texas^ Pacii^ic Railway Co., and 
Southern Railway, Defendants, 

Subject: Application for watchman at crossing of Lemon's Mill 
turnpike. 

After an inspection of the premises the Commission was of the 
opinion that this crossing should be better protected, and after corre- 
spondence with the defendant riilroads, it was agreed that a watchman 
should be placed at this point between the hours of 6:15 a. m. and 
6:15 p. m. This being satisfactory to the complainants, the complaint 
was dismissed. 



Louisville Commercial Club, Complainant. 

vs. 
Louisville & Nashville Railroad, Co., et al.^ Defendants. 

Subject : Interline switching at Louisville, Ky. : 

Objection being made by counsel for defendants that the questions 
involved in this complaint were identical with those in the case of Cen- 
tral Stock Yards versus the Louisville & Nashville Railroad Company, 
now pending in the Court of Appeals, the Commission decided to post- 
pone further investigation and action until the Court of Appeals ren- 
dered its decision in the case referred to. 



Guy S. Wells, TaylorsvillE, Ky., Complainant. 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Overcharge on carriages. Homer, N. Y., to Taylors- 
ville, Ky. 

Upon investigation it was found that the shipment had been over- 
charged, and, the matter having been brought to the attention of the 
Railroad Company, the amount of overcharge was refunded and com- 
plaint dismissed. 
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Citizens of Prospect^ Ky., Complainants, 

vs. 
L0UISVII.1.E RAII.WAY Co., Defendant. 

Subject: Inadequate depot facilities at Prospect, Ky., and failure 
to separate white and colored passengers. 

This complaint is being investigated, and is, therefore, continued. 



Adkins Coai, Co., et ai.., Ashi^and, Ky., Complainants. 

vs. 
Chesapeake & Ohio Railway Co., Defendant. 

Subject : Extortionate coal rates from points on A. C. & I. Railway 
to points in Indiana, Illinois and Ohio. 

This being a question of interstate rates, the parties at interest were 
advised that unless amicable adjustment could be made of the matter, 
it would be referred to the Interstate Commerce Commission. The 
complaint is, therefore, continued. 



Citizens of Bonnievili^e, Ky., Complainants. 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Insufficient depot accommodation at Bonnieville. 

The investigation of this complaint not being completed, it is, there- 
fore, continued. 



HoGAN & Smith, Shelby City, Ky., Complainants. 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Extortionate rates on wheat, Campbellsville, Ky., to 
Shelby City, Ky. 

Upon investigation it was found that the shipments in question were 
billed in accordance with the tariff then in effect. The order of the 
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Commission reducing rates in Kentucky, effective August 1, 1906, 
would correct the rate complained of, but this order not having been 
permitted to go into effect by reason of the injunction granted by the 
Federal Court in the suits filed by the railroads affected, this complaint 
is, therefore, continued. 



W. A. Gaines & Co.^ Frankfort, Ky., Complainants. 

vs. 
L0UISVIL1.E & NASHVI1.LE Railroad, Co., Defendant. 

Subject : Discrimination in rates on dried grain from Frankfort, 
Ky., to Eastern cities as compared with the rates from Louisville to 
the same points. 

This being a question of interstate rates, the complainants were ad- 
vised that if they so desired the matter would be referred to the Inter- 
state Commerce Commission. The question is, therefore, continued. 



R. H. Vansant, Ashland, Ky., Complainant. 



vs. 



Louisville & Nashville Railroad, Co., Defendant. 

Subject: Extortionate rates on walnut and cherry logs to points 
outside the State of Kentucky. 

The rate in question is an interstate one and the Commission so ad- 
vised the complainant, stating to him that if he so desired it would be 
referred to the Interstate Commerce Commission. Not having re- 
ceived a response to the letter conveying this information, the com- 
plaint is, therefore, continued. 



Citizens of Madisonville, Ky., Complainants. 

vs. 
Louisville & Nashville Railroad, Co., Defendant. 

Subject: Inadequate depot facilities at Madisonville, Ky. 

The investigation of this complaint developed the fact that the de- 
fendant company was making a revision of its Henderson Division line 
which would probably necessitate the building of an entirely new depot 
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in another part of the city. They advise that in the event this is not 
made necessary, the old depot will be enlarged so as to afford ample 
accommodations to the traveling public at that point. The complaint 
is, therefore, continued. 



J. D. Driskii.1,^ Fishervii.i.e^ Ky., Complainant, 

vs. 
Southern Railway^ Defendant, 

Subject: Discontinuance of sale of commutation school tickets 
from Fisherville, Ky., to Shelbyville, Ky. 

The complaint was investigated, the sale of tickets was restored 
and the complaint was dismissed settled. 



Citizens of Visalia and Kenton^ Ky.^ Complainants, 

vs, 
L0UISV11.1.E & NASHVI1.1.E Railroad, Co., Defendant, 

Subject : Poor service of Cincinnati — Butler accommodation train. 

This question was taken up with the superintendent of the defend- 
ant company, who stated that in the next change of their time table a 
schedule would be arranged which would overcome the conditions com- 
plained of. The complaint is, therefore, continued. 



G. W. Fleenor for THE City of Jackson, Ky., Complainant, 

vs, 
Lexington & Eastern Railroad Co., Defendant, 

Subject: Failure to list property for taxation within the city of 
Jackson. 

Investigation revealed that there was 59-100 of a mile of railroad 
belonging to the defendant company within the extended limits of the 
city of Jackson which the company was directed to list for taxation. 
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Citizens of Wickliffe, Ky., Complainants, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject : Insufficient depot accommodations at Wickliff e, Ky. 

This complaint was investigated; the company was directed to re- 
model its station, providing three waiting rooms with a separate toilet 
room in each, which was done. The complaint is, therefore, dismissed. 



Stewart, Sanders & Co., Louisville, Ky., Complainants. 

vs. 
lyOuisviLLE & Nashville Railroad, Co., Defendant. 

Subject: Extortionate rates on live stock. 

This complaint is being investigated and is, therefore, continued. 



Citizens of Clifton, Arlington, Bardwell and Wickliffe, Ky., 
Complainants, 
vs. 
Illinois Central Railroad Co., Defendant. 

Subject: Insufficient passenger train service. 

Upon taking this matter up with the company it was agreed that 
they would stop fast train No. 204 on flag at Clinton, Arlington, Bard- 
well and Wickliffe, thus giving these stations three passenger trains 
per day, northbound, and two southbound, which was satisfactory, and 
the complaint^ was dismissed. 



Mount & Elkin, Lancaster, Ky., Complainants, 

vs. 
IvOuisviLLE & Nashville Railroad Co., Defendants. 

Subject: Overcharge on wire fencing to Lancaster, Ky. 

This complaint was investigated and overcharge refunded in ac- 
cordance with rates in effect at the time shipments moved. Complain- 
ant, however, claims an additional amount, which is being investigated. 
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Citizens of Carter County, Complainants. 

vs. 
Eastern Kentucky Railway Co., Defendant. 

Subject: E^^horbitant passenger rates charged on the Eastern 
Kentucky Railroad. 

After a very careful investigation of the case, the Commission de- 
cided that the rates were higher than the conditions justified. It was 
found that the average rate charged was about 3.75 cts. per mile, and 
that in some instances as much as 5 cents per mile was charged. When 
the case was carefully gone over, it was agreed between the Commis- 
sion and the Eastern Kentucky Railway Company that the company 
should put in a flat rate of 3 cents per mile on January 1, 1907, which 
was done. 



Jacobs & Moccabee, Complainants. 

vs. 
Eastern Kentucky Railway Co., Defendant. 

Complaint is made that all freight rates to and from Grayson, Ky., 
are exhorbitant, and especially the rates on barrel flour. This com- 
plaint is now being investigated. 



W. H. MoccABEE, Complainant. 

vs. 
Eastern Kentucky Railway Co., ET al.. Defendants. 

Complainant shipped household goods from Arginia, Kansas, to 
Grayson, Kentucky, and prepaid the freight, $133.00. He was forced to 
pay $35.00 additional upon arrival at destination. This complaint is 
now undergoing investigation. . 

Kentucky Lumber Co., Complainant. 

vs. 
Cumberland Railroad Co., Defendant. 

Complaint was made that the Cumberland Railroad Company was 
charging $9.00 per carload for the transportation of logs from Myric, 
Ky., to Artemus, Ky., which rate was exhorbitant and extortionate. 
After full investigation the same was reduced to $4.00 per car. 
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Moore & Offutt, Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant, 

The complainant alleged that the Louisville & Nashville Railroad 
Company charged $50.00 for a special train of two cars, and contends 
that no more than $10.00 should have been charged. This complaint 
is now being investigated. 



Thomas S. Shackelford, Complainant. 

vs. 
Lexington & Eastern Railway Co., Defendant. 

Subject: Insufficient depot facilities at Fincastle, Ky. 

This complaint was investigated and it was agreed that a new depot 
would be constructed early in the spring of 1907. 



Ancil McFarland, Complainant. 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Complaint was made that $10.00 per car for hauling coal a distance 
of three-fourths of a mile is extortionate. This complaint was inves- 
tigated and a rate of 12j^ cents per ton, or $5.00 per car, fixed as a 
reasonable rate. 



J. A. Wallace, Complainant. 

vs. 
Louisville & Atlantic Railway Co., Defendant. 

Complaint alleges that the freight rates on coal from Beattyville 
to Irvine is extortionate. The matter having been investigated, this 
rate was reduced from $1.20 per ton to 90 cents per ton. 
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R. W. Coi.E^ Mayor of Barbourvii.i.e, Complainant, 

vs. 
LouisviLi^E & Nashville Railroad Co., Defendant. 

Complainant alleged, and it was admitted by defendant, that rates 
from Louisville, Cincinnati and Central Kentucky points were from 
10 per cent, to 20 per cent, higher to points on the Cumberland Valley 
Division than upon the Knoxville Division. Defendant company agreed 
to revise rates to Cumberland Valley Division stations, putting them 
in line with Knoxville Division stations. 



W. R. Ballou, Complainant. 

vs. 
Louisville 4 Nashville Railroad Co., Defendant. 

Complaining that he is discriminated against in freight rates from 
Altamont, Ky., to southern points on coal. After this matter was 
carefully investigated the railroad company agreed to, and did, reduce 
its coal rate. 



J. H. Eads, et al., Complainants. 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendants. 

Complaining about the use of the "dinkey caboose." After a full 
discussion of this question with the general manager, W. A. Garrett, 
It was decided by that road to make no further use of the "dinkey ca- 
boose." 



R. J. Meadors, et al.. Pine Knot, Ky., Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendant. 

The people of Pine Knot, Ky., complained that the depot was 
about to be moved from its present location. After investigating the 
matter and having gone over the situation carefully with many of the 
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citizens of Pine Knot, it was agreed that the depot be moved to a point 
south of where it now stands and where the county road crosses the 
railroad. 



BuRK HoLWw Coax, Co., Complainant. 

vs. 
Southern Railway Co., Defendant 

Complainant complains that they are discriminated against in the 
distribution of cars to their mine, which is located near Jellico, Tenn. 
This matter is now before the Interstate Commerce Commission. 



W. M. Akers, ET al.. Complainants, 

vs, 
Chesapeake & Ohio Raii^way Co., Defendant, 

Wanting a switch built at Banner, Floyd county, Ky.. 

Complaint was received and investigated, and the Chesapeake & 
Ohio Railway Company induced to construct said switch, which was 
satisfactory to both the citizens and the Chesapeake & Ohio Railway 
Company. 



W. J. Dougherty & Son, Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant, 

Requesting that coal rates be named to all points on the L. & N. 
line in Kentucky, from Beattyville, Ky. This matter is now under in- 
vestigation. 



Citizens of Bowling Green, Ky., Complainants, 



vs. 



Louisville & Nashville Railroad Co., Defendant, 

Subject : Insufficient depot facilities and extortionate and discrim- 
inatory freight rates. 

After a partial hearing of this case by the Commission at Bowling 
Green, Ky., by agreement of both complainants and defendant company 
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a committee was appointed by the Bowling Green Business Men's Pro- 
tective Association for the purpose of conferring with the defendant 
company with a view of adjusting these matters, and the complaint is, 
therefore, continued. 

Hillside Coal Co., Etc., Complainants. 

vs. 
I1.UN01S Centrai, Raiuioad Co., Defendant. 

Subject : Shortage of cars and unjust distribution of same at Cen- 
tral City, Ky. 

The Commission has heard considerable testimony in this case, 
which is still under investigation and is, therefore, continued. 
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IN COMPLIANCE WITH SECTION 824 OF THE KENTUCKY 

STATUTES, THE FOLLOWING SYNOPSIS OF COM- 

PLAINTS FOR THE YEAR 1905 IS GIVEN 

FOR THE INFORMATION OF THE 

GENERAL ASSEMBLY OF 

KENTUCKY. 



The following complaints have been filed and steps taken therein 
as herein indicated : 

The Norman Lumber Co. and others, Louisvii^le, Ky., Complain- 
ants, 

vs. 

The Louisvili<e & Nashville Railroad Co. and Others, Defend- 
ants. 

Subject : Extortionate rates charged by all railroads to and from 
all points in Kentucky for the transportation of lumber, logs and cross- 
ties, and an unreasonable differential against woods of value. 

Upon motion of the complainants, the Commission was asked to 
hear and determine three questions in advance of the hearing of this 
and other complaints involving the reasonableness of all freight rates, 
to-wit : 

First — The reasonableness of the rates upon cross-ties. 

Second — Whether a differential shall be allowed in favor of oak, 
popkr and other so-called low grades of logs and lumber as against 
walnut, cherry and cedar logs and lumber, which are denominated 
woods of 4ralue and whether there should be a differential allowed in 
favor of lumber as against logs. 

Third — Whether the railroads should be allowed to charge for the 
transportation of stakes or standards furnished by the shippers in the 
equipment of flat-cars for the transportation of logs and lumber. 

The Commission heard and considered the evidence adduced by the 
parties upon these three propositions, and after full argument by coun- 
sel for complainants and defendants, rendered an opinion, which is 
published in full in the latter part of this appendix, and entered the 
following order in reference thereto, to-wit : 
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'It is therefore ordered that the Louisville & Nashville. Railroad 
Company, Illinois Central Railway Company, Cincinnati, New Or- 
leans & Texas Pacific Railway Company, Chesapeake & Ohio Railway 
Company, Lexington & Eastern Railway Company, Southern Railway 
Company in Kentucky, Louisville, Henderson & St. Louis Railway 
Company, and Louisville & Atlantic Railroad Company, and each of 
them, shall so revise their tariffs, classifications, rules and regulations 
as to (1) make their rates on walnut, cherry and cedar lumber no 
higher than the rates now shown by their published tariffs on oak, 
poplar and other grades of lumber, and that their rates on walnut, 
cherry and cedar logs be no higher than the rates now shown by their 
published tariffs on oak, poplar and other grades of logs, and that said 
log rate be no more than 70 per cent, of their lumber rate so fixed here- 
in; (2) make their rates on cross-ties no higher than their rates on 
lumber as fixed herein, and (3) make no charge for the transportation 
of stakes or standards used in equipping their flat-cars for the trans- 
portation of logs and lumber. It is also ordered that each and all of 
said railroad companies shall charge, collect and receive no higher rates 
for the transportation of the aforesaid coi?imodities than the rates fixed 
herein, and all rates in excess thereof are declared to be extortionate, 
unjust and unreasonable. All tariffs, classifications, rules and regula- 
tions in conflict herewith are hereby condemned. All other questions 
herein are reserved for future determination, and the Commission ex- 
pressly reserves the power to revise, alter or amend the rates herein 
fixed, or to revoke, modify, or extend this order, when deemed just 
and proper. It is further ordered that this opinion and order shall be 
entered upon the record book of the Commission at its office in Frank- 
fort, and an attested copy thereof furnished by registered mail to an of- 
ficer, agent, or employee of each of the above-named railroad companies 
and to said complainants, which has been done." 



J. Cap Morton and Others, RussEiyLvii^LE, Ky., Complainants. 



vs. 



LouisviLivE & Nashville Railroad Co., Defendant. 

Subject : Extortionate rates for the transportation 6i coal to and 
from all points on the Owensboro & Nashville Division. 

Pursuant to notice two meetings of the Commission were hdld at 
Russellville, Ky., and all testimony offered by the parties was heard. 



. THE RAILROAD COMMISSION. 55 

and after full argument by counsel the Commission made and entered 
the following order, to-wit : 

"It is therefore ordered, that the defendant, the Louisville & Nash- 
ville Railroad Company, shall not charge, collect or receive compen- 
sation in excess of the following rates, which are hereby made and 
fixed by this Commission as just and reasonable rates, toll or compensa- 
tion for the transportation by said defendant, of coal per ton of 2,000 
pounds, car-load lots, from and to said/ points, to-wit: From Island, 
Central City, Bevier, Drakesboro and Mud River to Dunmor, 60 cents 
per ton; Diamond Springs, Wolf Lick, Crow Hickman, and Lewis- 
burg, 70 cents per ton; Pettit, Sutherland, Edwards and Epleys, 80 
cents per ton ; Russellville, 80 cents per ton ; Red Oak, Red River and 
Adairville, 90 cents per ton." 



CiTize:ns of Union County, Complainants, 

vs. 
IivUNois Ce:ntral Railroad Co. and Nashville, Chattanooga & 
St. Louis Railway Co., Defendants. 

Subject : Extortionate grain rates to Atlanta, Ga., and other south- 
eastern points. 

The rates complained of being wholly interstate, the Commission, 
of Course, had no power to fix the rates. However, its duty being to 
hear and to prosecute such complaints before the Interstate Commerce 
Commission, where it is found that interstate rates are unjust and un- 
reasonable, the Commission' visited Morganfield and fully heard and 
determined the questions raised by this complaint. A copy of the opin- 
ion and order of the Commission will be found in the latter part of 
this appendix. 

The defendant, the Illinois Central Railroad Company, having failed 
to comply with the order of the Commission directing it to reduce its 
rates, a petition was filed by the Commission before the Interstate 
Commerce Commission. Shortly thereafter the defendant, the Illi- 
nois Central Railroad Company, reduced its rates in conformity 
with the order of this Commission and thereupon the petition of 
the Interstate Commerce Commission was dismissed settled. 

A recent communication from the attorney for the shippers of 
Union county states : "As a result of these proceedings there has been 
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saved to the grain producers of Union county annually 2j4 cents per 
bushel on 500,000 bushels of wheat, and 3 cents per bushel on 250,000 
bushels of grain," aggregating $20,000 per annum. 



Citizens of Shei^by County, Complainants, 
vs. 

Southern Railway Company in Kentucky and Other Railroads 
AND the Southern and Adams Express Companies, De- 
fendants. 

Subject: Extortionate freight rates on all commodities to and 
from Shelbyville charged by defendant railroads and a violation of the 
long and short haul section of the Constitution and of the statutes, by 
the Southern and Adams express companies in the transportation of all 
packages to and from Shelbyville. 

After full notice to all parties, a meeting of the Commission was 
held at Shelbyville, and upon calling the complaint for hearing, the 
attorney for complainants moved a dismissal without prejudice to 
future proceedings of all that part of the complaint applying to the de- 
fendant railroads, and requested that only that part relating to defend- 
ant express companies be heard and determined. Thereupon the Com- 
mission heard all the evidence adduced by the parties and the argument 
of counsel bearing upon the complaint against the said express com- 
panies, and rendered an opinion, which will be found in full in this 
appendix. The defendants, the Southern and Adams express com- 
panies, were ordered to cease charging the one-cent extra rate upon 
each package to and from Shelbyville, and upon their refusal to com- 
ply with the .Commission's order, a recommendation was filed in the 
Shelby Circuit Court that indictments be returned for each and every 
such charge. When court convened the Commission was notified that 
the defendant express companies had reconsidered their determination 
and would no longer make said charge, and the Commission was re- 
quested by complainants and the city authorities of Shelbyville to with- 
draw its recommendation, which was accordingly done. 
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Ths Old Virginia Oil Co., Somerset, Ky., Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacii^ic Railway Co., De- 
fendant, 

Subject : Extortionate rate and overcharge of $28 an a carload of 
oil machinery from Akron, Ohio, to Burnside, Ky. 

It was found upon investigation that this complaint was well taken, 
and that an overcharge of $28 had been made by defendant against 
complainant. When the attention of defendant was called to the over- 
charge, the error was conceded and the amount promptly refunded to 
complainants; thereupon, this - complaint was dismissed settled. ' 



Commercial Club of Morgani^ield, Complainants, 

vs, 
Illinois Central Railroad Co., Defendant, 

Subject: Inadequate depot facilities. 

This complaint was investigated and defendant company ordered 
to erect an additional waiting room, and to place water-closets in all 
waiting rooms of this depot and to make other designated improve- 
ments, all of which has been accordingly done, and this complaint is 
dismissed settled. 



Chittenden & Whitehouse, Marion, Ky., Complainants, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject : Extortionate rates on all commodities to and from Mar- 
ion, Ky. 

At the request of complainants, due notice was given to defendant 
and a date fixed for hearing this complaint at Marion, Ky., and all 
parties duly notified. The Commission was afterwards advised by 
complainants that the Commercial Club of Marion had requested a 
postponement of this hearing, they having received assurances from 
a representative of the defendant that all rates to and from Marion 
would be revised in conformity with the demands of this complaint, 
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and that of the said Commercial Club. Complying with this request 
this investigation was indefinitely postponed by the Commission and the 
complainants were notified to advise the Commission of such adjust- 
ment of rates as might be made. Complainants have, so far, failed to 
respond to this request, and this complaint is therefore continued for 
future investigation. 



Gre^n & King, Soldier, Ky., Complainants, 

vs. 
ASHI.AND Coal & Iron Railroad Co., Defendant. 

Subject: Overcharge on a car of coal from Kilgore to Soldier, 
Ky. 

This complaint was fully investigated, found to be well taken, and 
defendant ordered to refund the overcharge, which was accordingly 
done, and this complaint is dismissed settled. 



Citizens of Sullivan, Ky., Complainants, 

vs. 
Illinois Cejntral Railroad Co., Defendant. 

Subject : Inadequacy of passenger depot. 

A member of the Commission visited Sullivan and inspected this 
depot and found that the accommodation was insufficient for the trav- 
eling public. The defendant company was notified to make certain 
improvements deemed necessary by the Commission, which have been 
made, and this complaint is dismissed settled. 



J. G. Mason, Adairvillk, Ky., Complainant, 

vs. 
Louisville & Nashville Railroad Co.^ Defendant. 

Subject: Extortionate coal rates. 

This complaint was fully investigated and -the Commission deter- 
mined that the rate of $1.20 per ton for the transportation of coal from 
all mines on tiie Owensboro & Nashville Division to Adairville was ex- 
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tortioriL >, unjust and unreasonable, and it was therefore reduced, and 
said company c.dered to charge, collect and receive a rate to and from 
said points no higher than 90 cents per ton. An order was entered ac- 
cordingly, and a copy thereof mailed to the proper official of the de- 
fendant, the Louisville & Nashville Railroad Company. 



Frank S. Cook & Co., Louisville, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad, Etc., Defendants. 

Subject: Discrimination and extortionate rates on lumber. 

This complaint was consolidated with that of the Norman Lumber 
Company and Others, and has been tried in part as shown in order en- 
tered in said complaint of the Norman Lumber Company and Others, 
and is continued as to other questions herein. 



Citizens op Springfield, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate passenger rates to and from points be- 
tween Bardstown and Springfield, Ky. 

An investigation of this complaint showed that the defendant, on 
its line to and from all points between Bardstown and Springfield, 
charged for the transportation of passengers four cents per mile. The 
Commission determined that said rate was extortionate and defendant 
company was requested to reduce said passenger rate to three cents 
per mile, which was accordingly done, and this complaint is dismissed 
settled. 



EcKERT & Wilson Ice Co., Henderson, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates for the transportation of ice from 

Henderson to points south on the Henderson Division of defendant's 
road. 
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This complaint was fully investigated and the rate in question was 
found to be extortionate and defendant was so notified and at once 
revised its tariffs in conformity with the demand of complaints, and 
this complaint is dismissed settled. 



M. T. LiKKNS, Hartford, Ky., Complainant, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject: Discrimination and extortionate rates from Louisville, 
Ky., and Evansville, Ind., to Hartford, Ky., and claim for reparation. 

This complaint alleged that complainant was charged for the 
transportation of a number of commodities, a rate in excess of that 
charged other shippers at Hartford, Ky. Complainant petitioned the 
Commission to investigate and to award him the amount in excess of 
the regular rate. Notice was given to the defendant company, and to 
complainant that the Commission would visit Hartford for the pur- 
pose of hearing and determining this complaint. Before the date fixed 
for the hearing, a communication was received by the Commission 
from complainant acknowledging the payment to him of the full 
amount of his claim, and requesting that his complaint be dismissed 
settled, which was done. 



J. T. S. Brown & Sons, Louisville, Ky., Complainants, 

vs. 
Southe:rn Railway in Ke:ntucky, Defendant. 

Subject : Extortionate rates on grain in carload lots between Lou- 
isville and McBrayer, Ky. , 

It was found upon investigation that defendant had increased its 
rate on grain from Louisville to McBrayer, Ky., five cents per hun- 
dred pounds, and also to other points upon its line between Louisville 
and Harrodsburg, Ky. While this complaint was being investigated, 
defendant company reduced its rate from ten cents to five cents per 
hundred pounds to and from the points indicated, and on motion of the 
complainants this complains is dismissed settled. 
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The Adkins Coax. Co., Mt. St^rung, Ky., Complainants, 

vs. 
Chesapeake & Ohio and Ashi^and Coax, & Iron Raii^way Com- 
panies, Defendants. 

Subject: Extortionate rates for the transportation of coal from 
all points on the line of defendant, Ashland Coal & Iron Railway Com- 
pany to all points on the Maysville, Big Sandy and Lexington Divisions 
of the Chesapeake & Ohio Railway. 

A thorough investigation of this complaint was made and revealed 
the fact that the rates charged by these two companies were prohib- 
itive. It was found that the output of the mines oh the Ashland Coal 
& Iron Railroad was in the neighborhood of 500 tons per day. The 
Commission determined that there should be a reduction for the trans- 
portation of coal from all these mines to the points above referred to 
and elsewhere upon the lines of the Chesapeake & Ohio Railway Com- 
pany of thirty cents per ton, and it was so ordered. The order of the 
Commission is as follows: 

"It is therefore ordered, that for the transportation of all coal from 
mines between Asliland, Ky., and Denton, Ky., to the following named 
points — all in the State of Kentucky — there shall not be charged, 
collected, or received by said two railway companies jointly, or by 
either of them separately, for the transportation of such coal, rates 
in excess of the following, to-wit 

"Goodale, Leon, Aden, Grahn, Corey, Mountain Top, Highland, 
Olive Hill, Parks, Limestone, Berry, Tygart, Lawton Junction, Enter- 
prise, Shay, Hayard, Soldier, and Haldeman, fifty (50) cents per ton. 

"Gates, Rodbourn, Wheatleys, Morehead, Bradys, Bronson, Bailey, 
Rockville, Freestone, Van Antwerp, Lacy, Farmer, eighty (80) cents 
per ton. 

"Licking, Midland, Camp, Salt Lick, Olympia, Preston, Stepstone, 
Ewington, Mt. Sterling, Thompson, Hedges, L. & E. Junction, Win- 
chester, Quisenberry, Nelson, Colby, Tebbs, Pine Grove, Chilesburg, 
Brighton, Sharon, Netherland, Lexington and Louisville, one dollar 
and ten cents ($L10) per ton of 2,000 pounds. 

"The Commission reserves the power to alter, change, or modify 
this order, and the secretary of the Commission is directed to mjiil 
attested copy of this order to an officer, agent or employe of said 
Chesapeake & Ohio Railway Company and said Ashland Coal & Iron 
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Railway Company, and to the complainants, the Adkins Coal Company ; 
and this order shall be entered in full upon the record book of said 
Commission, and at the expiration of ten (10) days thereafter be in 
full force and effect. And should either or both of said railway com- 
panies, or any officer, agent or employe of either or both thereafter 
charge, collect or receive a greater or higher rate, toll or compensation 
for the transportation of coal to and from said points than that fixed 
by this order, the chairman of this Commission is directed to file a 
copy or copies of this order in a court and before a grand jury having 
jurisdiction of the offense to the end that indictments may be returned 
and prosecutions had thereunder." 



The Commercial Cujb of AshijAnd, Ky., Complainant, 

The Chesapeake & Ohio Railway Co., Defendant. 

Subject: Insufficient freight depot accommodation. 

It was found upon investigation of this complaint that the traffic 
had increased to such an extent at Ashland as to require a new and 
modern freight depot. Defendant company was so notified, plans 
were drawn, additional grounds purchased at a cost of about $50,000, 
upon which a modern and commodious freight depot is now being 
constructed, and when completed will, in the opinion of the Commis- 
sion, meet the demands of the shipping public at that place. 



The Adkins Coax, Co. and Others, Ashland, Ky., Complainants, 

vs. 
Chesapeake & Ohio and Ashland Coal & Iron Railway Com- 
panies, Defendants, 

Subject : Failure of defendants to obey the order of the Commission 
heretofore entered. 

Each of the defendants was notified to appear before the Commis- 
sion and answer this complaint. It was found upon investigation tiiat 
defendants were obeying the order of the Commission in the transpor- 
tation of coal from mines upon the Ashland Coal & Iron Railway 
Company's line to Lexington, Ky., and intermediate points, they claim- 
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ing that the order did not extend to the Maysville and Big Sandy 
Division. Thereupon the following amended order was entered : 

"It is now therefore ordered, that said former order be extended, 
and that said Ashland Coal & Iron Railway Company and said Ches- 
apeake & Ohio Railway Company, either separately or jointly, shall not 
charge, collect or receive for the transportation of coal from Denton 
and Ashland, and intermediate points, rates in excess of the following 
per ton of 2,000 pounds, to the points indicated as follows, to- wit: 
To Hampton, Catlettsburg, Mitchell, Chaffee, Clyffeside, Herman and 
Norton, lump and nut coal, fifty cents per ton ; run of mine, pea and nut 
and slack coal, forty cents per ton; to Russell, nut and lump coal, 
sixty cents per ton; run of mine, pea, nut and slack coal, fifty cents 
per ton. To Wurtland, Riverton,Greenup, Gray's Branch, Edgington, 
Lineville, Siloam, Frost, Taylor, Fullerton, and South Portsmouth 
lump and nut coal, seventy cents; run of mine, pea, nut and slack, 
sixty-five cents per ton. To Fire Brick, Glenn, St. Paul, Quincy, How- 
land, Lloyd, Garrison, Buena Vista, Vanceburg, Carrs, Concord, Man- 
chester, Springdale, Maysville, Brashears and South Ripley, lump and 
nut coal, seventy-five cents; run of mine, pea, nut, and slack coal, 
seventy-five cents. To Dover, Augusta, Wellsburg, Bradford, 
Willow Grove, Foster, Corntown, Moscow, De Moss, Mentor, Cali- 
fornia, New Richmond, Oneonta, Ross, Melbourn, Brent, Fort Thom- 
as, Water Works, Dayton, Bellevue, Newport, K. C. Junction, Cov- 
ington, lump and nut coal, eighty cents per ton ; run of mine, pea, nut 
and slack coal, seventy-five cents per ton. All of said points being in 
the State of Kentucky. The Commission is further of the opinion 
that neither of said carriers, either jointly of separately, should be 
permitted to charge thirty cents additional local rate per ton on coal 
aplying on Ashland Coal & Iron Railway Company upon interstate 
shipments, and should said carriers or either of them continue to 
charge said additional rate i:his board will appeal to the Interstate 
Commerce Commission for relief against said excessive rate. The 
secretary of the Commission is directed to mail an attested copy of 
this order to an officer, or agent of the Chesapeake & Ohio Railway 
Company and also of the Ashland Coal & Iron Railway Company, and 
to complainants, the Adkins Coal Company, and the Carpenter Elec- 
tric Light & Power Company." 



64 TWENTY-SEVENTH ANNUAL. REPORT OF 

The Chesapeake & Ohio Raii^way Co., Complainant. 

vs. 
The Ashland Coal & Iron Railway Co., Defendant. 

Subject: Petition for division of joint rate. 

The question of division of the joint rate for the transportation of 
coal from mines upon the Ashland Coal & Iron Railroad was submitted 
tc the Commission, and after a full hearing, the following order was 
made and entered: 

"The Commission is now of the opinion, and so orders, that the 
through rates for the transportation of coal from all mines upon the 
line of the Ashland Coal & Iron road be apportioned between the Ash- 
land Coal & Iron and the Chesapeake & Ohio railway companies upon 
the following basis, viz. : 

"The Chesapeake & Ohio Railway Company will allow the Ash- 
land Coal & Iron Railway Company its mileage haul, plus two dollars 
and a half ($2.50) per car, on all coal going to the Lexington and 
Cincinnati districts, via Denton and Ashland, respectively — the divis- 
ions to remain as they are on coal going to the Huntington district — as 
per tariif F3302, and division sheet No. 1, the $2.50 not to be allowed 
on coal going to the said Huntington district. It is further ordered 
that the coal billed on the agents at Denton and Ashland from and in- 
cluding October 10, 1905, shall be settled for on the above basis." 



The Carpenter Electric Light & Power Co., Catlettsburg, Ky., 
Complainants, 
vs. 
The Chesapeake & Ohio Railway Co., Defendant. 

Subject : Extortionate rates on coal from Ashland to Catlettsburg, 
Ky. 

For the convenience of all parties the Commission gave notice to 
the complainants and defendant that it would meet at Ashland for the 
purpose of hearing and determining this and other complaints. At 
the appointed time the Commission convened at Ashland and heard a 
number of other complaints, but complainant did not appear nor was 
it represented at the meeting. The Commission, however, in the ad- 
justment of other complaints, made a reduction in the rate on coal, af- 
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fecting shipments to Catlettsburg, which is fully set out in the order 
entered in the complaint of the Adkins Coal Company versus this 
defendant. 



The Louisville & Atlantic Railroad Company on petition for exon- 
eration from the provisions of the long and short haul section of the 
Constitution and statutes, to Louisville, Ky. 

The conditions referred to in this petition were investigated and 
the Commission thereupon made and entered the following order, viz. : 

"It is ordered, that on the transportation of coal from said mines 
to Louisville, Ky., said company is, until otherwise ordered by this 
board, exonerated from said provisions, and is until further ordered 
permitted to charge, collect and receive a less rate for the transporta- 
tion of coal over its lines in connection with said Southern Railway in 
Kentucky from said mines (Beattyville mines) to said city of Louis- 
ville, Kyr, than it charges, collects and receives for the transportation 
of said commodity to stations between said points. 

"The Commission reserves the power to change, modify, or revoke 
this order when it may deem proper." 



C. D. Thompson and Others, Harrodsburg, Ky., Complainants. 

vs. 
The Southern Railway in Kentucky and the Cincinnati, New 
Orleans & Texas Pacific Railway Company, Defendants. 

Subject: Extortionate rate for the transportation of hemp from 
Harrodsburg to Eastern cities. 

It was ascertained upon an investigation of this complaint that an 
excessive local rate was charged from Harrodsburg to Lexington 
which, added to the through rate from Lexington to Eastern cities, 
amounted to a discrimination against Harrodsburg. Pending the in- 
vestigation of this complaint, the growers and dealers in hemp held a 
conference with the representatives of the defendant railway com- 
panies, and the rate was thereupon reduced to meet the demands of 
complainants and other shippers, and on motion of complainants this 
complaint is dismissed settled.. 
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E. F. Spe:ars & Son, Paris, Ky., Complainants. 

vs, 
Louisville & Nashville Railroad and Others, Defendants. 

Subject : Four cents differential per hundred pounds for the trans- 
portation of grass and hemp seed from Paris to Eastern cities against 
Paris, Ky., in favor of Lexington on the same commodity from and 
to the same points. 

A meeting of the Commission was held at Paris, Ky., pursuant to 
notice and this complaint fully investigated. It was found that on 
grass seed and hemp the shippers at Paris and in Bourbon county were 
charged a four-cent higher rate to Eastern cities and the Pacific coast 
than the shippers at Lexington, Ky. The Commission found that there 
was no dissimilarity in the circumstances and conditions attending the 
transportation of these commodities from Lexington and those prevail- 
ing at Paris. The defendant company and the connecting carriers 
were ordered to reduce the rate on these commodities from Paris four 
cents per hundred, thus placing Paris upon the Lexington basis, and 
upon their refusal to do so, the chairman of the Commission was di- 
rected to prepare and file a petition with the Interstate Commerce Com- 
mission. Prior to the filing of this petition, notice was received from 
the defendants that the rate had been reduced in conformity with the 
. Commission's order. The opinion rendered by the Commission will be 
found elsewhere in this appendix, and the complaint is now dismissed 
settled. 



T^E Owensbqro Business Men's Ass'n., Complainant, 

vs. 
Louisville, Henderson & St. Louis Railroad Co., Louisville & 

Nashville Railroad Co., and Illinois Central Railroad 

Co., Defendants. 

Subject: Petition for new union depot. 

The Commission made an inspection of the depots being used by 
the defendant railroad companies, and found that each of them was 
inadequate for the accommodation of the traveling public. They were 
each ordered to join in the erection of a modern union depot, and upon 
their failure so to do, each would be required to construct a new depot 
according to plans to be furnished by the Commission. The defendants 
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shortly thereafter notified the Commission that a union depot would 
be built, and the same is now being erected by the defendant, the Louis- 
ville, Henderson & St. Louis Railroad Company, upon the site of the 
old structure used by that company. Numerous petitions have been 
received from citizens of Owensboro protesting against the abandon- 
ment by the Illinois Central Railroad of their present station in the 
city of Owensboro. Considerable correspondence has been had, and 
it has not yet been determined whether or not the Illinois Central Rail- 
road Company will enter the new union station. 



Citizh:ns of GivASGow Junction, Complainants, 

vs. 
The Locisville: & Nashvili^e Railroad Co., Defendant. 

Subject : Petition for a new and enlarged passenger depot. 

A member of the Commission visited Glasgow Junction and in- 
spected the present depot at that point, and it was determined that in 
order to accommodate the traveling public it was necessary for the de- 
fendant company to erect at Glasgow Junction a new and more mod- 
ern building. Defendant was so notified, and plans have been drawn and 
arrangements are being made for the erection of a depot at that point, 
which the Commission is of opinion will be sufficient to meet the re- 
quirements of the trafiic there. 



Grigsby & Co., Bardstown, Ky., Complainants. 

vs. 
The L0UISVI1.LE & Nashvii^le Raii^road Co., Defendant. 

Subject: Discrimination in rates on grain from Bardstown to 
Louisville. 

The Commission took this complaint up by correspondence with 
the trafiic manager of defendant company's road and found that a mill- 
ing in transit rate was in effect at Bloomfield and other points in ter- 
ritory contiguous to Bardstown, while the same was not allowed to 
shippers at the latter point. Defendant thereupon put in effect a sim- 
ilar rate at Bardstown, which gave the relief contended for by com- 
plainants, and thereupon the complaint was dismissed settled. 
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Citizens o? Pleasureville, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Inadequate depot. 

The additions and improvements heretofore ordered by the Com- 
mission have been completed, thus giving this point a comfortable pas- 
senger and freight depot. 



Jenkins, Ryan & Co., Adairville, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Extortionate rates on export, intra and interstate tobacco. 

Notice was given and a meeting of the Commission held at Russell- 
ville, Ky., end this complaint was heard in part. Before the comple- 
tion of the hearing complainants requested a dismissal of their com- 
plaint, stating that it had been settled to their entire satisfaction. They 
were requested to report to the Commission the terms of settlement, 
which, so far, they have failed to do. The Commission, therefore, de- 
clined to sustain their motion to dismiss, and this complaint is con- 
tinued for further investigation. 



Mount & Elkins, Lancaster, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Overcharge on carload of wire- fencing. 

The investigation of this complaint has not been completed and is, 
therefore, continued. 



M. A. Bell, Mt. Pisgah, Ky., Complainant. 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendants. 

Subject: Extortionate rates on various commodities. 

This complaint has not been fully investigated and is, therefore, 
continued. 
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L0UISV11.LE Ven^kr Mills, Louisville:, Ky., Complainant, 

vs, 
Louisville & Nashville Railroad Co., Etc., Defendants. 

Subject: Extortionate rates on cross-ties. 

This complaint was heard and determined with the complaint of 
the Norman Lumber Company and Others versus the same defend- 
ants, and an order entered therein reducing the rates on cross-ties to 
the low-grade lumber rates on all railroads to and from all points in 
the State of Kentucky. See opinion and order in Norman Lumber Co. 
vs. L. & N. R. R. Co., herein. 



Citizens oi^ Lebanon and Marion County., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendants, 

Subject: Extortionate rates on all commodities to and from Ma- 
rion county and elsewhere on defendant's Knoxville Branch. 

This complaint was consolidated with that of J. Ed. Guenther and 
Others vs. Louisville & Nashville Railroad Co. nad Others, and which 
Is now being investigated, and this complaint is, therefore, continued. 



City of Corydon, Ky., Complainant, 

vs, 
Illinois Central Railroad Co., Defendant, 

Subject: Failure to list for taxation property within the town 
limits. 

The attention of defendant company was called to the complaint, 
and it very promptly paid the full amount of taxes due, and this com- 
plaint is dismissed settled. 



W. T. Handy, Cynthiana, Ky., Complainant, 

vs. 
Louisville & Nashville Railroad, Co., Defendant, 

This was a communication received from complainant, in which 
he alleged in general terms that all rates to and from Cynthiana and 
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Harrison county were unjust, and was accompanied by a request that 
the Commission advise how he might lodge a complaint in order that 
the subject might be brought before the Commission. A copy of the 
Commission's rules was forwarded to complainant and advice given as 
to the manner of filing complaints with the Commission, but no re- 
sponse has ever been received from complainant, and his complaint is, 
therefore, continued. 



S. L. Green, Ibex, Ky., Complainant, 

vs. 
Chesapeake & Ohio Railway Co., Defendant. 

Subject : Failure of local agent to give information as to rates. 

This complaint was taken up by correspondence with the proper of- 
ficial of defendant company and the local agent instructed to give com- 
plainant the information desired, all of which was done, and on motion 
of complainant, the complaint is now dismissed settled. 



Grigsby & Co., Bardstown, Ky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Overcharge and extortionate rates on millet seed, Bards- 
town to Cincinnati, Ohio. 

This complaint has not yet been investigated or determined, and 
is, therefore, continued. 



Stringer & Miller, Hardin, Ky., Complainants, 

vs. 
Nashville, Chattanooga & St. Louis Railway Co., Defendant. 

Subject : Extortionate rates on lumber from Hardin to Murray, Ky. 

An investigation of this complaint disclosed the fact that defendant 
company had issued a new tariff reducing its rate on lumber from and 
to the point indicated, as demanded by complainant, and on motion of 
the latter, this cause is dismissed, settled. 
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Central City Commercial Club^ Complainant, 

vs. 
Illinois Central Railway Co. and Louisville & Nashville Rail- 
road Co., Defendants. 

Subject : Petition for union depot at Central City. 

The Commission visited Central City, inspected the depot com- 
plained of and heard statements from the citizens of that city and also 
from representatives^of defendants, and being of the opinion that the 
present depot is entirely inadequate for the accommodation of the trav- 
eling public, and on account of its dilapidated condition, it will be im- 
possible to remodel it so as to accommodate the traveling public, de- 
fendants were so notified and instructed to erect a new and larger de- 
pot. The Commission is now in correspondence with defendants and 
the exact plans have not yet been agreed upon. This complaint is 
therefore, continued. 



Rowland & Cobern, Soldier; Ky., Complainants, 

vs. 
Ashland Coal & Iron Railway Co., Defendant, 

Subject : ' Overcharge on car of coal. 

The defendant company was instructed by the Commission to re- 
fund to complainants the mount of the overcharge complained of. This 
was promptly done, and the complaint dismissed, settled. 



J. H. Mitchell, Corbin, Ky., Complainant, 

vs. 
Louisville & Nashville Railroad Co., Defendant, 

Subject: Extortionate rates on general merchandise. 

Pending the investigation of this complaint a communication was 
received from complainant advising the Commission that upon inves- 
tigation made by him he had ascertained that defendant company had 
only charged him the regular tariff rate which was satisfactory, and 
on his motion this complaint is dismissed. 
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Citizens of Danville, Ky., Complainants, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendant, 

Subject: Insufficient depot facilities. 

A member of the Commission visited Danville, and after an inspec- 
tion of the premises and upon his report to the Commission, it was or- 
dered that the defendant company erect a new and larger depot at this 
point. In view of the recent construction of the Southern Railway and 
the running of its trains into Danville, the Commission was of the 
opinion that defendant and said Southern Railway should join in a 
union depot. They were so advised and agreed that this would be done. 
Plans for a new union depot have been drawn, and the Commission 
has been assured that the work will progress as speedily as possible. 



G. J. Thomas, Renfro, Ky., Complainant, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject: Extortionate freight rates on various commodities.. 

This complaint was raised by a letter enclosing a number of freight 
bills which showed extortionate rates. The attention of defendant 
company was called to the matter and it was found that the local agent 
had charged rates largely in excess of the regular published tariff 
rates. The excess over the published rate was refunded to complain- 
ant and his complaint was dismissed, settled. 



J. Ed. Guenther and Others, Complainants, 

vs. 
Louisville & Nashville Railroad Co., and All Other Railroads 
IN the State of Kentucky, Defendants. 

Subject : Extortionate rates to and from all points on all railroads 
and upon all commodities in the State of Kentucky, and discrimination 
against Owensboto and other western Kentucky points in rates to and 
from central freight and trunk line territory. 

The question first submitted to the Commission by complainants 
was that of local intrastate rates to and from Owensboro, Ky., and al- 
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leged discrimination upon the part of the railroads entering Owensboro 
in conjunction with other roads north of the Ohio river in central 
freight and trunk line territory, in making rates to and from Owens- 
boro and the aforesaid territory on a basis of 120 per cent, of the New 
York-Chicago rate, whereas Evansville, Ind., was given a basis of 110 
and 115 per cent. Several meetings were held in the city of Owens- 
boro, and a vast amount of testimony submitted. The Commission 
rendered a decision in regard to interstate rates and the percentage 
basis complained of, and filed a petition before the Interstate Com- 
merce Commission, which is shown in Appendix "C." Complainants 
. then, in conjunction with the Business Men's Association of Owens- 
boro, amended. their complaint, making all the railroads in the State 
of Kentucky defendants, and alleging that all intrastate rates, to and 
from all points, on all commodities, and upon all railroads within the 
State, were extortionate, unjust and unreasonable. A number of other 
complainants, including the Norman Lumber Company, Louisville 
Veneer Mills, filed petitions seeking to be made parties complainant 
and joined in the allegations and prayer of compllainants* amended pe- 
tition. 

After full notice as required by law, a meeting was held at Frank- 
fort, Ky., and various motions to dismiss each and all of these com- 
plaints, and numerous demurrers were filed by defendants. The Com- 
mission was represented by Judge William Lindsay and Col. Bennett 
H. Young, special counsel employed by the Governor to represent the 
Commonwealth, and after a full argument, each and all of defendants' 
motions and demurrers were overruled and. the Commission deter- 
mined to proceed with the investigation of the complaints. The at- 
torneys for the Commonwealth at the beginning of the session filed 
an intervening petition on behalf of the Commonwealth for the benefit* 
of all the people of the State, and on their motion the petition was or- 
dered filed and that the proceedings be prosecuted in the name of the 
Commonwealth. The Commission is now engaged in the investigation 
of the questions raised by these complaints. In order to intelligently 
pass upon these questions and to enable the Commission to have all in- 
formation possible to be obtained bearing upon the' question of all 
rates as a whole, the following interrogatories were propounded to 
each and all of the defendants, and they are now engaged in gathering 
data in order that these questions may be answered. , 
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TO THE RAIL COMPANY. 

Answers to the Following Questions are Required by the Rail- 
road Commission of Kentucky. 

(By "State Traffic/* "State Passengers," and "State Freight/' as used 
herein, reference is made only to traffic originating at and des- 
tined to points in Kentucky.) 

valuation. 

1. Value of all property within ilie State of Kentucky necessarily 
used by the company in its operation as a railway ccnnmon carrier. 

2. Value of all property within the Statj of Kentucky necessarily 
used by the company in the carriage of all State traffic transported with- 
in the State of Kentucky. 

3. State fully the method of arriving at each valuation above re- 
quired. 

4. Par value and valuation of all stocks owned. 
Income therefrom. 

Proportion assignable to Kentucky State traffic. 
Method of assignment. 

5. Par value and valuation of all bonds owned. 
Income therefrom. 

Proportion assignable to Kentucky State traffic. 
Method of assignment. 

6. Value of all property owned outside of railway operated and 
stocks and bonds. 

Income therefrom. 

Proportion assignabre to Kentucky State traffic. 
Method of assignment. 

7. Cash Surplus. 

Proportion assignable to Kentucky State traffic. 

8. Capital stock (number shares, par value; valuation). 
Proportion assignable to Kentucky. 

Proportion assignable to Kentucky State traffic. 
Give methods of assignment. 

9. Funded debt, par value and valuation. 
Proportion assignable to Kentucky. 
Proportion assignable to Kentucky State traffic. 

Give methods of assignment. 

gross earnings AND' income FOR KENTUCKY. 
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10. Gross earnings from operation of Kentucky lines in traffic 
originating at and destined to points in Kentucky. 

11. Divide foregoing statement of gross earnings as follows: 
Passenger : 

Express. 

Extra baggage and storage. 
Mail. 

Other items. 
Total. 
Freight : 
Other items. 
Total. 
Grand total. 
Proportion of freight to total gross earnings. 
Other earnings from operation. 

(Here give total, including switching and car per diem and 
mileage balances, telegraph and telephone companies, rents 
from all property, and operating earnings from other sources.) 

OPERATING EXPENSES, STATE TRAFFIC ONLY. 

12. Maintenance of way and structures: 
Repairs of roadway. 

Renewals of rails. 
Renewals of ties. 

Repairs and renewals of bridges and culverts. 
Repairs and renewals of fences, road crossings, signs and cat- 
tle guards. 
Repairs and renewals of buildings and fixtures. 
Repairs and renewals of docks and wharves. 
Repairs and renewals of telegraph. 
* Stationery and printing. 
Other expenses. 
Total. 

13. Maintenance of equipment: 
Superintendence. 

Repairs and renewals of locomotives. 
Repairs and renewals of passenger cars. 
Repairs and renewals of freight cars. 
Repairs and renewals of work cars. 
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Repairs and renewals of marine equipment. 
Repairs and renewals of shop machinery and tools. 
Stationery and printing. 
Other expenses. 
Total. 

14. Conducting transportation : 
Superintendence. 

Engine and roundhouse men. 
Fuel for locomotives. 
Water supply for locomotives. 
Oil tallow and waste for locomotives. 
Other supplies for locomotives. 
Train service. 

Train supplies and expenses. 
Switchmen, flagmen and watchmen. 
Telegraph expenses. 
Station service. 
Station supplies. 
Switching charges — balance. 
Car mileage— balance. 
Hire of equipment — balance. 
Loss and damage. 
Injuries to persons. 
Clearing wrecks. 
Operating marine equipment. 
Advertising. 
Outside agencies. 
Commissions. 
Stockyards and elevators. 
Rents of tracks and yards, terminals. 
Rents of buildings and other property. 
Stationery and printing. 
Other expenses. 
Total. 

15. General expenses: 
Salaries of general officers. 
Salaries of clerks and attendants. 
General office expenses and supplies. 
Insurance. 

Law expenses. 
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Stationery and printing (general office). 
Other expenses. 
Total. 

16. Recapitulation of expenses: 
Maintenance of way and structures. 
Maintenance of equipment 
Conducting transportation. 
General expenses. 

Grand total. 

17. Percentage of expenses to earnings — entire system. 
Percentage of expenses to earnings — all lines and all traffic. 

State of Kentucky. 
Percentage of expenses to earnings — in Kentucky State traffic. 

18. Operating expenses — all lines and all traffic, State of Kentucky : 
Maintenance of way and structures. 

Maintenance of equipment. 
Conducting transportation. 
General expenses. 
Total. 

TRAFFIC AND MILEAGE STATISTICS FOK KENTUCKY. 

19. Number of miles of road operated in Kentucky on which earn- 
ings accrue. 

20. Number of State passengers carried earning revenue. 

21. Number of State passengers carried one mile. 

22. Number of tons carried of State freight earning revenue. 

23. Number of tons of State freight carried one mile. 

24. Number of tons of State freight carried one mile pei* mile of 
road. 

25. Average distance haul of one ton of State freight. 

26. Average receipts front State freight per ton- per mile. 

27. Average amount received for each ton of State freight. 

28. State freight earnings per mile of road in Kentucky. 

29. Average number of freight cars per train mile on freight and 
mixed trains. 

30. Average number of tone of freight per ton mile on freight and • 
mixed trains when employed exclusively in hauling State freight. 

31. Average number of tons of freight per loaded car mile when 
employed in hauling State freight. 
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32. Proportion of freight and mixed train mileage for State 
freight to total freight and mixed train mileage. 

33. Proportion of State freight car mileage to total car mileage, 
loaded and empty. 

34. Average cost of passenger trains per mile. 

How ascertained. 

35. Average cost of freight and mixed trains per mile. 

How ascertained. 

36. Average weight of passenger trains. 

How ascertained. 

37. Average weight of freight trains, including cars and freight. 

How ascertained. 

38. Gross earnings per mile, State traffic. 

39. Net earnings per mile, State traffic. 

40. Taxes paid in Kentucky. 

Proportion assignable to State traffic. 

41. Rentals paid for lease of road in Kentucky. 

Proportion assignable to State traffic. 

42. Rentals for lease of tracks, terminals and switches. 

Proportion assignable to State traffic. 
In response to a letter of inquiry from the Commission as to re- 
ductions in rates during the pendency of this complaint, the following 
communication was received. 

THE OWENSBORO BUSINESS MEN'S ASSOCIATION. 

TRAFFIC DEPARTMENT. 

Lamar Herndon, Traffic Manager. 

OwENSBORO, Ky., December 19, 1905. 

Mr. C. C, McChord, Chairman, Springfield, Ky. 

Dear Sir: — Answering your favor of the 23d ult., beg to advise 
that the I. C. road made some slight reduction on their local rates from 
Owensboro to Horse Branch on the Owensboro Division of the I. C, 
and from Owensboro to West Clifty on the main line running north 
from Horse Branch, and from Owensboro to White Plains on the main 
line running south. These reductions were covered by supplement No. 
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47-1. C, tariflf A- 1003. The rates were also reduced to points on the 
Henderson Division of the I. C. between McClain, Ky., and Sulphur, 
and also to stations on the Dixon Branch. These are covered by L. H. 
& St. L. tariflf No. 494. They have also reduced the rates to points on 
the Green River which is covered by supplement No. 3 — I. C. tariflf E- 
1 188. They have reduced the rates on canned goods from Owensboro 
to East St. Louis, and on carriage and wagon wheels from Owensboro 
to East St. Louis. This is covered by tariflf No. L-3605. They after- 
wards reduced rates on catsup, catsup stock and tomato pulp from 
Owensboro to East St. Louis, covered by supplement No. 2 to tariflf 
L-3605. The only reductions we have heard of the L. & N. making 
are those incorporated in Mr. Harrison's brief showing the proposed 
reductions in rates from Owensboro to points on the Henderson Di- 
vision of the L. & N. We have received no tariflf covering these reduc- 
tions, and do not believe they have been put into eflfect. All the roads 
reduced the rates from Owensboro to all points in trunk line territory. 
They did this by applying the present Evansville differentials to the 
rate from Evansville, which made a reduction from one to three cents 
per hundred pounds. The rate on whisky from Cincinnati and Louis- 
ville to Owensboro was reduced very materially, but I have no copy 
of that tariflf, so can not give you the reference. 

The L. H. & St. L. reduced the rate on whisky from Owensboro 
to Henderson at our solicitation from thirteen cents to ten cents. They 
did this, however, because they had in a eleven-cent rate from Louis- 
ville to Henderson, and did not make the change until we called their 
attention to it. 

This, I believe is all of the reductions that have been made since 
our complaint was filed. ^ I have been trying to get all three of the roads 
to put me on their mailing list for changes and new issues, but have 
never been able to get them to say whether they would or not. I know 
they have not, because I am continually discovering issues that have 
never been received by this oflfiice. 

If you desire a detailed statement in regard to these changes, please 
advise me and I will prepare it for you. Excuse delay in answering this 
letter, but I was under the impression that I had done so until looking 
over my files to-day. 

Awaiting your further requests, and assuring you that we stand 
ready at all times to prepare any information for your Commission that 
is within our power to do, we remain, Yours truly, 

Lamar Herndon, 

Traific Manager. 
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Citizens of Princeton, Ky., Complainants. 

vs, 
Illinois Central Railroad Co., Defendant. 

Subject : Insufficient depot accommodation. 

This was a verbal complaint made by a citizen of Princeton. Two 
members of the Commission visited Princeton and it was determined 
that the present depot is entirely inadequate for the accommodation of 
the shipping and traveling public at that point. A representative of 
the defendant company explained to the Commission that his company 
had already drawn plans and would without unnecessary delay 
erect a new and modern depot at this place, some question having 
arisen as to the proper location. 

This matter has not yet been fully determined and is, therefore, 
continued. 



Kentucky Lumber Co., Maysville, Ky., Complainants, 

vs. . 
The Chesapeake & Ohio Railroad Co., Defendant. 

Subject: Extortionate switching charges at Maysville terminals. 

After an inspection by the Commission and an investigation of this 
complaint, a. reduction of the switching charges complained of was 
made by defendant company, which reduction was approved by com- 
plainant, the Commission reserving the power to re-open the matter 
on its own motion in conjunction with other complaints involving 
switching charges at other points upon defendant's line and upon the 
lines of other railroads of the State. 



E. H. Steely, Complainant, 

vs: 
Louisville & Nashville and C, N. O. & T. P. Railroad Compan- 
ies, Defendants. 

Subject: Extortionate rates on crude oil. Williamsburg to Som- 
erset, Ky. 

It developed upon an investigation of this complaint that a rate of 
fifteen cents per hundred on crude oil was charged for the transporta- 
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tion of this commodity from Williamsburg to Somerset, Ky. The Com- 
mission being of the opinion that this rate was extortionate, a reduc- 
tion was made by the defendant companies from fifteen to eleven cents 
per hundred, and at request of complainant said reduction was ap- 
proved, subject to further review by the Commission. 



R. H. Perkins, Complainant, 

vs. 
LouisviivivE & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates on brick from Louisville to Corbin 
and Williamsburg, Ky., and from Berea to Corbin and Williamsburg, 
Ky. 

This complaint was investigated by the Commission, and after a 
conference with defendant, an average reduction of 25 per cent, was 
made by defendant in the rates to and from the points indicated, which 
reduction was approved and the complaint dismissed, settled. 



Henry L. Wood, Complainant, 

vs. ' - 

The Chesapeake & Ohio Railroad Co., Defendant. 

Subject : Insufficient crossings and want of protection to the trav- 
eling public at Olive Hill, Ky. 

This complaint is now being investigated and is, therefore con- 
tinued. 



Jas. a. Wallace, Complainant, 

vs. 
Louisville & Atlantic Railroad Co., Defendant. 

Subject : Extortionate coal rates from Beattyville to Irvine, Ky. 

This complaint is now being investigated and is, therefore, con- 
tinued. 
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The following complaints have been filed and are now being inves- 
tigated by the Commission, viz. : 

J. H. MiTCHEiviv, CoRBiN, Ky., Complainant, 

vs, 
Louisville & Nashville Railroad Co., Defendant, 

Subject: Extortionate rates on lumber to Corbin, Ky., from points 
on the Knoxville Division. 



Jellico Mining Co., Complainant, 

vs, 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Extortionate rates for the transportation of coal from 
oaxton, Ky., to Jellico, Tenn. 



Richard IlES, Salt Lick, Ky., Complainant, 

vs. 
The Chesapeake & Ohio Railroad Co., Defendant. 

Subject : extortionate rates on sand. 



J. M. Ross, President Rock Creek Coal & Lumber Co., Somerset, 
Ky., Complainant, 
vs. 
^The Kentucky & Tenn. R. R. Co., Defendants. 

Subject: Failure to make rate on coal. 



E. R. Chandler, CampbellsvillE, Ky., Complainant, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Overcharge on freight. 
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CENTRAL City Commercial Club, Complainants, 

vs. 
Illinois Central and Louisville & Nashville Railroap Com- 
panies, Defendants. 

Subject: Inadequate depot accommodations at Central City, Ky. 



Potts Brothers, Teatersville, Ky., Complainants/ 

vs. 
LouisviivLE & Nashville Railroad Co., Defendant. 

Subject: Insufficient switching accommodations. 



T. M. Lyons & Son SimpsonvillE,. Ky., Complainants, * 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject : Extortionate rate on coal from Cannel City, Ky. 



D. H Beard, Cane Valley, Ky., Complainant, 



vs. 



Adams Express Company, Defendant. 

Subject'. Violation of the long and short haul clause of the Con- 
stitution and Statutes. 



Logan Kregg, Complainant, 

vs. 
Louisville & Nashville Railroad Co., Complainant. 

Subject: Extortion rate on coal. 
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Kingston & Wolf Coal Co., Complainants, 

vs. 
lyOisviLLE & Nashville Railroad Co., Defendant, 

Subject : Discriminatory rate on coal. 



M. A. Bell, Mt. Pisgah, Ky., Complainant, 

vs. 
Cincinnati, New Orleans & Texas Pacific Railway Co., De- 
fendant. 

Subject: Extortionate freight rates on general merchandise. 



The Field Grocery Co., Catlettsburg, Ky., Complainants, 

vs. 
The Chesapeake & Ohio Railroad Co.. Defendant. 

Subject: Extortionate rate on salt. 



Conway & Mason, Morganfield, Ky., Complainafits, 

vs. 
Illinois Central Railroad Co., Defendant. 

Subject : Inadequate stock pens. 



Walter S. Forrester, Louisville, Ky., Complainant, 

vs. 
Louisville & Eastern Railroad Co., Defendant. 

Subject : Separate car for colored passengers. 



L. E. Starks and Others, Hardin, Ky., Complainants, 

vs. 
Nashville, Chattanooga & St. Louis Railroad Co., Defendant. 

Subject : Extortionate coal rates. 
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Eastern Kentucky Railway Co., Riverton, Ky. 
Petition, duplicate assessment. 



Chas. W. Reynolds, Kuttawa, Ky., Complainant, 

vs. 
Illinois Central Railway Co., Defendant. 

Subject: Extortionate coal rates. 



J. P. Reed, Kuttawa, Ky., Complainant, 

vs. 
Illinois. Central Railroad Co., Defendant. 

Subject: Free transportation for those accompanying consign- 
ments of live stock. 



William Addams,, Cynthiana, Ky., Complainant, 

vs. 
Louisville & NASH\aLLE Railroad Co., Complainant. 

Subject: Overcharge on grain from Cincinnati to Cynthiana, Ky. 



S. P. Whitley, WhitesvillE, Ky., Complainant, 

vs. 
Illinois Central Railroad Co., Defendant. 
Petition for crossing. 



Citizens of ClEaton, Kentucky., Complainants, 

vs. 
Louisville & Nashville Railroad Co., Defendant. 

Subject: Insufficient depot. 



86 TWENTY-SEVENTH ANNUAL REPORT OF 

A large number of complaints have been made from various parts 
of the State regarding the insufficiejncy of passenger and freight depots. 
The Commission has visited and inspected the depots at the points 
from which complaints have been made and has also, on its own mo- 
tion, inspected numerous others throughout the State and suggested 
additions and improvements, and in a majority of the instances the 
railroad companies have complied with the Commission's suggestion 
and many improveoients have been made. A great many controver- 
sies between shippers and the railroads of the State have been amica- 
bly adjusted by correspondence from this office and by conference. 
While it has been found impossible for the Commission to handle ver- 
bal complaints with any degree of satisfaction, the Commission has, 
nevertheless, from time to time, taken up these verbal complaints with 
the railroads, and in many instances settlements of these controver- 
sies have been made to the satisfaction of the complaints as well as the 
railroads. 



Frankfort, Ky,, January 21, 1905. 

The Adkins Com. Co., Complainant, 

vs. Opinion and Order. 

The Chesapeake & Ohio and Ashland Coal & Iron Railway Com- 
panies, Defendants, 

At a meeting of the Railroad Commission held this day the follow- 
ing opinion was rendered and order made: 

The questions at issue in this investigation were raised by the Ad- 
kins Coal Company, of Mt. Sterling, Ky., a company engaged in min- 
ing and shipping coal, their mine being located upon that portion of 
the Chesapeake & Ohio Railway system between Denton, Ky., and 
Ashland, Ky. It is alleged that the present rate for the transportation 
of coal from Kilgore and other points between Ashland and Denton 
to Central Kentucky points is extortionate. After receipt of this com- 
plaint notice was given in due form 'to the proper officials of the Chesa- 
peake & Ohio Railway Company, and to those of the Ashland Coal 
& Iron Railway Company, and also to complainant. Pursuant 
to this notice, a meeting of the Commission was held at Mt. Sterling, 
Ky., on the third day of January, 1905, and after hearing the parties in 
part a further hearing was continued by agreement of all parties until 
the eleventh day of January, 1905, at Mt. Sterling, Ky., and on said 
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latter date, the entire Commission being present, and the complainants 
and the said two railway company being represented by counsel, the 
complaint was fully heard and determined. 

It appears that the Chesapeake & Ohio Railway system, after en- 
tering the State of Kentucky at Ashland, in running on to Louisville, 
is made up in part of about twenty-two miles of railroad owned by the 
Ashland Coal & Iron Railroad Company, extending from Ashland to 
Denton. There it intersects with and forms a continuous line with 
the railroad of the Chesapeake & Ohio Railway Company, running 
from Denton to Lexington, Ky., over what is known as the Elizabeth- 
town, Lexington & Big Sandy Railway. At Lexington, Ky., it con- 
tinues on to Louisville, Ky., over the line of the Louisville & Nash- 
ville Railroad Company, the line of the latter company being leased 
by the Chesapeake & Ohio Railway Company for a certain period, for 
which it pay the sum of $5,000 per month and obligates itself to pay a 
certain proportion of the cost of keeping the road-bed in repair. By 
the terms of its contract with the Louisville & Nashville Railroad Com- 
pany, the Chesapeake & Ohio Railway Company is not allowed to do 
any local business. The contract of this latter company with the Ash- 
land Coal & Iron Railway Company is analagour to that with the Lou- 
isville & Nashville Railroad Company, except as to the sum to be paid 
per month as rental, and as to the time of the life of the lease. By the 
terms of these two leases, each road is given a certain joint interest in 
the use of the property, and for the purpose of rate-making under the 
limitations of these leases, and in so far as the service it has a right to 
perform is concerned, is nothing more nor less than one continuous 
line and one system of railroad. 

Prior to October 1, 1904, the rates on coal originating at points 
between Ashland and Denton to points w^st as far as Lexington and 
Louisville, Ky., were shown in the tariff of the Chesapeake & Ohio 
Railway Company, to- wit: Authority No. 3873 of the Chesapeake & 
Ohio Railway Company, Freight Tariff No. 11693 (I. C. C. No. 2895), 
issued April 15, 1904, effective April 15, 1904, which tariff is now on 
file in the office of the Railroad Commission at Frankfort, Ky. On 
the 28th day of September, 1904, written notice was given by the presi^ 
dent of the Ashland Coal & Iron Railway Company that on and after 
October 1, 1904, said company would accept for shipment all coal des- 
tined east or west from the mines between Ashland and Denton, and de- 
liver same to its connections at either of said points, and that the rate 
would be thirty cents (30) per ton of 2,000 pounds to either of said 
points. This, of course, meant that the rate for all shipments east or 
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west from said mines would, on and after said date, take the rate then, 
and now, charged by the Chesapeake & Ohio Railway Company, plus 
thirty cents per ton, which amounted to an increase in the rate thereto- 
fore charged of thirty cents per ton on all coal shipments. 

After a full hearing and argument by counsel, the Commission 
unanimously decided that the sum of said two rates was, and is, extor- 
tionate. It was further the opinion of the Commission that the rate 
so condemned was a prohibitive one, and if permitted to be enforced 
would deprive the mines designated of the opportunity to compete in 
the sale of their coal with coal transported through said points from 
other mines upon the lines of the Chesapeake & Ohio Railway Com- 
pany east of Ashland. 

It is therefore ordered, that for the transportation of all coal from 
mines between Ashland, Ky., and Denton, Ky., to the following named 
points — all in the State of Kentucky — there shall not be charged, col- 
lected or received by said two railway companies jointly, or by either 
of them separately, for the transportation of such coal, rates in excess 
of the following, to- wit : 

Goodale, Leon, Aden, Grahn, Corey, Mountain Top, Highland, 
Olive Hill, Parks, Limestone, Berry, Tygart, Lawton Junction, Enter- 
prise, Shay, Hay ward. Soldier, and Haldeman, fifty (50) cents per ton. 

Gates, Rodburn, Wheatleys, Morehead, Bradys, Bronson, Bailey, 
Rockville, Freestone, Van Antwerp, Lacy, Farmer, eighty (80) cents 
per ton. 

Licking, Midland, Camp, Salt Lick, Olympia, Preston, Stepstone, 
Ewington, Mt. Sterling, Thompson, Hedges, L. & E. Junction, Win- 
chester, Quisenberry, Nelson, Colby, Tebbs, Pine Grove, Chilesburg, 
Brighton, Sharon, Netherland, Lexington and Louisville one dollar 
and ten cents ($1.10) per ton of 2,000 pounds. 

The Commission reserves the power to alter, change or modify 
this order, and the secretary of the Commission is directed to mail at- 
tested copy of this order to an officer, agent or employe of said Ches- 
apeake & Ohio Railway Company and said Ashland Coal & Iron Rail- 
way Company, and to the complainant, the Adkins Coal Company; 
and this order shall be entered in full on the record book of said Com- 
mission, and at the expiration of ten (10) days thereafter be in full 
force and effect. And should either or both of said railway companies, 
or any officer, agent, or employe of either or both thereafter charge, 
collect or receive a greater or higher rate, toll or compensation for the 
transportation of coal to and from said points than that fixed by this 
order, the chairman of this Commission is directed to file a copy or 
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copies of this order in a court and before a grand jury having juris- 
diction of the offense, to the end that indictments may be returned 
and prosecutions had thereunder. 

C. C. McChord^ Chairman, 
A. T. S11.ER, 
McD. Ferguson, 

Commissioners, 
A copy. Attest : Moses R. Glenn. 

Secretary the Railroad Commission, 



Frankfort, Ky., March IS, 1905. 

Adkins Coal Co., Complainant, 
vs. Order. 

A. C. & I. AND C. & O. Ry. Co., Defendants, 

Pursuant to notice to the Ashland Coal & Iron and Chesapeake 
& Ohio Railway Companies and also to complainants, the Adkins Coal 
Company and the Carpenter Electric Light & Power Company, a meet- 
ing of the Commission was held at Ashland, Ky., on the 25th day of 
February, 1905. In the opinion heretofore rendered by this Commis- 
sion in the matter of complaint of the Adkins Coal Company it was ex- 
pressly held that the sum of the two local rates charged by the Ash- 
land Coal & Iron and Chesapeake & Ohio Railway Companies for the 
transportation of coal whereby the former rate on coal to and from the 
points herein designated has been increased thirty cents per ton were 
extortionate, and while the former order did not name the rate which 
these two .carriers would be permitted to charge for the transporta- 
tion of coal to points east of Denton and Ashland, Ky., it was the in- 
tention of the Commission to fix these rates in that order. It is now, 
therefore,ordered that said former order be extended and that said Ash- 
land Coal & Iron Railway Company and said Chesapeake & Ohio Rail- 
way Company ,either separately or jointly,shall not charge, collector re- 
ceive for the transportation of coal from Denton and Ashland and in- 
termediate points, rates in excess of the following per ton of 2,000 
pounds, to the points indicated as follows, to-wit : To Hampton, Cat- 
lettsburg, Mitchell, Chaffee, Clyffeside, Herman and Norton, lump 
and nut coal, 50 cents per ton; run of mine, pea and nut and slack 
coal, 40 cents per ton. To Russell, nut and lump coal, 60 cents per 
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ton ; run of mine, pea, nut and slack, 50 cents per ton. To Wurtland, 
Riverton, Greenup, Gray's Branch, Edginton, LineviUe, Siloam, Frost, 
Taylor, PuUerton and South Portsmouth, lump and nut coal, 70 cents ; 
run of mine, pea, nut and slack, 65 cents per ton. To Fire Brick, 
Glenn, St. Paul, Quincy, Rowland, Lloyd, Garrison, Buena Vista, 
Vanceburg, Carrs, Concord, Manchester, Springdale, Maysville, Brash- 
ears and South Ripley, lump and nut coal, 75 cents ; run of mine, pea, 
nut and slack coal, 75 cents. To Dover, Augusta, Wellsburg, Brad- 
ford, Willow Grove, Foster, Corntown, Moscow, De Moss, Mentor, 
California, New Richmond, Oneonta, Ross, Melbourn, Brent, Fort 
Thomas, Water Works, Dayton, Bellevue, Newport, K. C. Junction, 
Covington, lump and nut coal, 80 cents per ton ; run of mine, pea, nut 
and slack coal, 75 cents per ton — ^all of said points being in the State 
of Kentucky. The Commission is further of the opinion that neither 
of said carriers either jointly or severally should be permitted to charge 
30 cents additional local rate per ton on coal applying on Ashland 
Coal & Iron Railway Company upon interstate shipments, and should 
said carriers or either of them continue to charge said additional rate 
this board will appeal to the Interstate Commerce Commission for re- 
lief against said excessive rate. The secretary of the Commission is 
directed to mail an attested copy of this order to an officer or agent of 
the Chesapeake & Ohio Railway Company and also to the Ashland Coal 
& Iron Company and to complainants, the Adkins Coal Company and 
the Carpenter Electric Light & Power Company. 

C. C. McChord, Chairman, 

McD. Ferguson, 

A. T. SiLER, 

Commissioners, 
Attested Copy : Moses R. Glenn, 

Secretary Railroad Commission, 



Frankfort, Ky., March 17, 1905. 

Citizens of Union County, Complainants, 

vs. Opinion and Order. 

Illinois Central Railway Co., Defendant, 

Pursuant to written notice given to the general freight agent of 
the Illinois Central Railway Company and to complainants a meeting 
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of the Commission was held at Morganfield, Ky., on the 3d day of 
March, 1905. The questions at issue were raised by citizens of Mor- 
ganfield, and Union county and the main question to be considered in 
this opinion is that of grain rates from Morganfield, Ky., to Atlanta, 
Ga., and other southeastern territory. It seems that for many years 
prior to about December 15, 1904, the grain rate from Morganfield 
and Uniontown to Atlanta was 24 cents per hundred. Uhiontown is 
a point upon the Ohio river and is served by that river and a branch 
line of the Illinois Central Railway Company intersecting its main line 
at Morganfield, Morganfield being about five miles east of Uniontown. 
Under the former rate a number of grain elevators were erected at 
both Morganfield and Uniontown, and in the transportation of grain 
from Uniontown to Atlanta, Ga., the grain is carried through Mor- 
ganfield. Both Morganfield and Uniontown, and in fact the entire ter- 
ritory tributary to these two points, had long since adjusted itself to 
the uniform rate charged these Ohio river points, but without any 
warning or apparent reason the Illinois Central Railway Company, 
about Decepiber 15, 1904, increased its rate from 24 cents to 28 per 
hundred from Morganfield to Atlanta, this 28-cent rate remaining in 
effect until about January 1, 1905, when it was reduced to 26 cents. 
It developed in this investigation that a most unusual rule for assess- 
ment of rates applied at Uniontown. It seems that the rate from this 
latter point depends upon the manner in which grain is brought 
into Uniontown ; that is to say if it is transported to that point by water 
one rate exists, but if transported by wagon or some other conveyance 
a higher rate is charged. 

The present adjustment of rates from these two points and espe- 
cially that from Morganfield, is a striking illustration of the injustice 
of changing rates once established without a full knowledge and fair 
consideration of the effect of the change upon contiguous territory as • 
well as upon the point immediately affected. It was shown by one wit- 
ness that he owned an elevator at Morganfield and one at Uniontown, 
the Uniontown rate being 4 cents less than that of the Morganfield 
rate ; he had been able to dispose of the grain in his Uniontown elevator, 
but that he could do nothing with the contents of the Morganfield 
elevator. The proof also discloses that the surplus grain produced in 
Union county and transported either by rail or water amounts to at 
least half a million bushels annually. It is therefore seen that the prop- 
er adjustment of the rate in question is a matter of considerable mo- 
ment not only to the growers of Union county, but to those who own 
elevators at both Uniontown and Morganfield; and in view of the fa<;t 



02 TWENTY-SEVENTH ANNUAL REPORT OF 

that the growers are in the habit of purchasing their supplies at the 
point where they sell their grain, it will readily be seen that this ad- 
justment is also a matter of vital importance to the business interest 
generally of Morganfield. The rate on grain from Ohio river points, 
such as Cincinnati, Louisville, Owensboro, Henderson, Cairo, Union- 
town and Morganfield to Atlanta, had been for years established at 24 
cents per hundred. This rate had been voluntarily established by all 
the railroads engaged in the transportation of grain from and through 
these Ohio river points to Atlanta and was maintained without inter- 
ruption until the Illinois Central Railway increased the Morganfield 
rate to 28 cents and afterwards reduced it to 26 cents about January 
1, 1905 ; on which latter date there was a general voluntary reduction 
by all the roads to 22 cents per hundred on grain from the aforesaid 
Ohio river points to Atlanta, but this reduction did not apply to Mor- 
ganfield, the rate from this point remaining 26 cents per hundred. 
There is no pretense that this increase Avas necessary to justly increase 
the company's revenue. The last annual report of this company to 
the Railroad Commission shows that its earnings have increased very 
largely over that of the previous year, and the fact that the rate of 22 
cents was voluntarily established by all the roads from the Ohio river 
points, it is fair to presume that this rate is adequate compensation for 
the services performed. Grain is transported from Chicago to New 
York ,a distance of about 1,000 miles, for as low a rate as 17j4 cents 
per hundred, and at certain seasons of the year as low as 10 cents. 
Grain is now being transported from St. Louis, Mo., to Louisville, Ky., 
a distance of 318 miles, at 4 cents per hundred. Numerous other il- 
lustrations might be given, and while it may be justly said that the cir- 
cumstances and conditions attending the transportation of grain from 
Chicago to New York and from St. Louis to Louisville are somewhat 
dissimilar to that of the transportation of the same commodity from 
Uniontown and Morganfield, Ky., to Atlanta, Ga., yet it is a well- 
known fact that of all commodities grain is among the most desirable 
species of traffic ; it usually moves in large quantities, cars can be load- 
ed to their full capacity, the nature of the business permits prompt 
loading and unloading, the character of service allows the most eco- 
nomical handling of trains with respect to rate of speed and other 
operating conditions. There is hardly any kind of traffic which can be 
transported at less cost to the carrier than grain. During the past few 
years the railroads of the country have added largely to their equipment 
of freight cars and the addition has been almost entirely in cars of 
larger capacity. The capacity of these modern cars range from 60,000 



THE RAILROAD COMMISSION. 93 

to 80,000 pounds capacity, the average being probably 65,000 pounds, 
therefore taking a 65,000-pound capacity car loaded with grain to be 
transported from Morganfield to Atlanta at 22 cents per hundred 
would yield a revenue of $143 per car, and by the short-line route 
nearly 1 cent per ton per mile as against the average on all railroads 
in the United States of a fraction over 7j4 mills per ton per mile. The 
short-line rail distance from Morganfield to Atlanta is about 450 
miles ; at the present rate of 26 cents per hundred this would yield about 
1 cent and 1 mill per ton per mile; at the 28-cent rate the short dis- 
tance would yield about 9.8 mills per ton per mile, the average revenue 
per ton per mile on all railroads in the United States for the year end- 
ing July 1, 1903, was 7.63 mills, that of group 5, to which the Illinois 
Central Railway belongs, was 8.27 mills per ton per mile. When this 
complaint was heard and the fact of the injustice of this increase of 
rate and* this discrimination against Morganfield was so clearly estab- 
lished, the Commission felt confident that the Illinois Central Railway 
Company would without hesitance reduce this rate to 22 cents. It 
seemed to the Commission that any railroad corporation at all inclined 
to deal justly and fairly with the shipping public, when advised of the 
hardship that this particular increase of rate and discrimination entails 
upon the grain producers, dealers and business interests generally at 
Morganfield would have, without hesitancy, made the correction. 

The Commission is of the opinion that both Morganfield and Union- 
town should be given a uniform rate of 22 cents per hundred on grain 
to Atlanta, and in view of the fact that a proper adjustment of this 
rate has not been made and that delay is greatly retarding the grain 
and business interests thereby affected, the Commission deems it to 
be its duty to appeal to the Interstate Commerce Commission for relief 
'in the premises. This will be done at the expiration of five days from 
this date should, said company fail to reduce. said rate to 22 cents per 
hundred; and the Commission will take all other necessary steps to 
enforce said reduction. All other matters involving the question of 
intrastate rates to which the attention of the Commission was called 
at this investigation are continued for such further action and orders 
as may be deemed proper. 

C. C. McChord, Chairman, 

McD. Ferguson, 

A. T. SiLER, 

Commissioners. 
Copy Attest: Moses R. Gi^enn, 

Secretary Railroad Commission, 
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Frankfort, Ky., May 23, 1905. 

. E. F. Spears & Sons, Plaintiffs, 

vs. Opinion. 

Louisville & Nashville Railroad Co., Defendant. 

Complainants, E. F. Spears & Sons, are residents of, and engaged 
in the grass seed and hemp business at Paris, Ky. There are several 
other firms at Paris engaged in the same business. There are a num- 
ber of firms engaged in the same business at Lexington and Winches- 
ter, Ky. . Bourbon, Fayette and Clark counties ad}oin and produce 
large quantities of hemp and grass seed, and the principal market for 
these products are Eastern cities such as New York, Valley Falls, 
Schaghticoke and Brooklyn, N. Y. Also Ludlow, Boston, Andover 
and Plymouth, Mass. ; likewise Philadelphia, Pa., and Oakland, Cal., 
but the principal market seems to be the Eastern cities. The distances 
from Lexington, Winchester and Paris are approximately the same to 
these markets. Lexington is served by the Louisville & Nashville 
Railroad, Chesapeake & Ohio Railway and the Cincinnati, New Or- 
leans. & Texas Pacific, Winchester being served by the Louisville & 
Nashville and the Chesapeake & Ohio ; while Paris is served alone by 
the Louisville & Nashville Railroad in the transportation of these prod- 
ucts to the market indicated. The rate for the transportation of hemp 
from Winchester and Lexington to New York is 30 cents per hundred 
carload lots, 20,000 pounds minimum weight, and the rate on grass 
seed from and to the same points in carload lots, 30,000 pounds mini- 
mum weight, is also 30 cents per hundred, while the rate on the same 
commodities from Paris, Ky., to the same point is 34 cents per hun- 
dred. In each instance there is a differential of 4 cents per hundred' 
in favor of Lexington and Winchester as against Paris in the trans- 
portation of both hemp and grass seeds. This same differential exists 
to the other markets hereinbefore enumerated; in other words, the 
dealer in hemp and grass seeds at Paris, Ky., is required to pay a rate 
of 4 cents in excess of the Lexington- Winchester rate, and it there- 
fore follows when the Paris dealer gets his hemp and grass seed into 
these markets he must sell at a price which, on account of this differ- 
ential, nets him 4 cents less than that which his neighbor at Lexington 
and Winchester is able to obtain. Paris is nineteen miles from Lexing- 
ton and eighty miles from Cincinnati, the distance from Lexington to 
Cincinnati being ninety-eight miles. The rate charged by the Louis- 
ville & Nashville Railroad Company for the transportation of grass 
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seed and hemp from Lexington to Cincinnati passing through Paris, 
is in every instance 4 cents per hundred higher than that charged for 
the transportation of the same commodity from Paris to Cincinnati 
and the markets named. In the division of the through rate to the 
markets above enumerated the proportion allowed by the connecting 
carriers to the Louisville & Nashville is 6 cents per hundred from Lex- 
ington and Winchester, while from Paris to these same markets the 
Louisville & Nashville^s proportion is 10 cents per hundred. The dis- 
tance from Lexington, Paris and Winchester to New York is approx- 
imately 800 miles, or, to be exact, the distance from Paris is 838 miles, 
while the short-line distance from Lexington is about 800 miles, and 
from Winchester it is about 785 miles, the rate from Lexington via 
the L. & N. to New York being 30 cents per hundred, and the L. & N/s 
propor'-ion of this rate for its haul of ninety-eight miles to Cincinnati 
being 6 cents, is one-fifth of the total rate for performing ninety-eight 
miles of the 858 miles service, and for a similar service, from Paris its 
proportion of the rate is 10 cents per hundred, one-third of the total 
rate for eighty miles of the 838-mile haul. 

The rate per ton per mile for the entire haul from Paris to New 
York on both hemp and grass seed is about eight mills, and out of this 
the Louisville & Nashville Railroad gets 1.2 cent per ton per mile. It 
seems that these rates are based upon the present scheme or basis which 
has been in effect for some twenty-five or thirty years for making rates 
to and from points in Kentucky and elsewhere south of the Ohio river 
to and from Eastern seaboard cities and what is known as trunk line 
territory; that is, the rate from New York to Chicago is fixed as the 
standard and is called 100 per cent. Under existing arrangements the 
roads leading from the East publish rates and issue through bills of 
lading to all points located on the railroads within the territory west 
of Buffalo and Pittsburg, east of the Mississippi and north of the Ohio 
rivers. These through rates to the Ohio river are computed at a per- 
centage of the New York-Chicago rates based generally on the felative 
mileage of such points to the Chicago mileage. Louisville takes the 
Chicago rates while Cincinnati being a nearer point takes 87 per cent, 
of the New York-iChicago rate ; thus it will be seen that on traffic from 
the territory above described through rates as above indicated are made 
to the Ohio river, but with only a few exceptions a^-e any such through 
rates given to points south of the Ohio river. When traffic from this 
Eastern territory reaches points on the Ohio river a full local* rate is 
added to the through rate to the river, thus imposing a considerable 
burden on commodities transported to points in the entire Southern ter- 
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ritory. In the case of transportation of hemp and grass seed from 
Paris to the Eastern market the full local rate is charged from Paris 
to Cincinnati, and this is the portion which the L. & N. demands and 
receives while the carriers north of the river receive their proportion 
of the through rate where it is handled by more than one railroad. On 
nearly all commodities except hemp and grass seed Paris Is given the 
Lexington rate, and why this exception is made no satisfactory expla- 
nation has been given to the Commission. It seems to the Commis- 
sion that from a railroad standard a reduction of this Paris rate to 
Lexington would entire greatly to the benefit of the L. & N. Railroad 
Company for the reason that all shipments from Lexington and Win- 
chester to the East naturally come over J:he line granting the lowest 
rate, and it is perfectly natural for the producers residing in Bourbon 
county, where it is practicable for them to do so, will haul this product 
by wagon to Lexington in order to avail themselves of the lesser rate 
from that point, whereas if the same rate obtained from Paris they 
would naturally haul to Paris and ship from that point. In the latter 
instance the Louisville & Nashville Railroad would get the full haul 
to Cincinnati, whereas if it is shipped from Lexington the Chesapeake 
& Ohio, being the short-line distance, the bulk of this traffic would 
naturally go over its short line in preference to the longer line via the 
Louisville & Nashville through Cincinnati and in addition the competi- 
tion with the C. & O. and C, N. O. & T. P. at Lexington is a potent 
factor. The average rate per ton per mile received by the Louisville 
& Nashville Railroad Company upon its lines is less than eight mills, 
while as above shown for the transportation of hemp and grass seed 
from Paris to Cincinnati it gets 2 cents and 5 mills per ton per mile. - 

The Commission is therefore of the opinion that the rate on hemp 
and grass seed from Paris should be no more than the rate from Lex- 
ington and Winchester. It is fair to assume that the Lexington and 
Winchester rate is just and reasonable, in view of the fact that this 
rate has been in effect for quite a while and was voluntarily made by 
the railroad companies engaged in this traffic. In view of the fact that 
the Louisville & Nashville Railroad Company has declined to place 
Paris upon a Lexington basis so far as hemp and. grass seed is con- 
cerned, it is therefore ordered that a petition be filed by this board 
with the Interstate Commerce Commission for the purpose of requir- 
ing said Louisville & Nashville Railroad Company to make a reduction 
of its rates as herein indicated, and the Commission will take all other 
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necessary steps bearing upon the questions raised by and growing out 
of this complaint. 

C. C. McChord, Chairman, 
McD. Ferguson, 
A. T. S11.ER, 

Commissioners. 
ATTEst: M. R. Glenn, 

Secretary Railroad Commission. 



Frankfort, Ky., June 21, 1905. 

Application having been made to the Railroad Commission by the 
Louisville & Atlantic Railroad Company for exonoration from the pro- 
visions of the long and short sections of the Constitution and statutes 
on the transportation of coal from Beattyville mines to Louisville, Ky., 
in connection with the Southern Railwa^ in Kentucky Company ; and 
the Commission having investigated and being now advised, it is or- 
dered that on the transportation of coal from said mines to Louisville, 
Ky., said company is, until otherwise ordered by this board, exonorated 
from said provisions, and is, imtil further ordered, permitted to charge, 
collect and receive a less rate for the transportation of coal over its 
lines in connection with said Southern Railway in Kentucky from said 
mines to said city of Louisville, Ky., than it charges, collects and re- 
ceives for the transportation of said commodity to stations between said 
points. 

The Commission reserves the power to change, modify or revoke 
this order when it may deem proper. 

C. C. McChord, Chairman, 
McD. Ferguson, 
A. T. Siler, , 

Commissioners 
Attest: M. R. Glenn, 

Secretary Railroad Commission. 



Frankfort, Ky., July 13, 1905. 

Citizens of Shelby County, Plaintiffs, 

vs. Opinion and Order of the Commission. 

The Adams and Southern Express Companies, Defendants. 

There is no controversy here regarding the material facts alleged 
as the basis of this complaint. It seems that some time ago the legis- 
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lative department of the city government of Shelby ville, Ky., which is 
a city of the fourth class, passed a series of ordinances imposing license 
or occupation taxes upon those engaged in certaii\ professional and 
business avocations ; among others, such a tax or license was imposed 
upon all express companies and is embraced in section 210 of the ordi- 
nances of Shelbyville, which is as follows : "For the occupation or busi- 
ness of handling for pay express packages in the city of Shelbyville, 
carried and delivered entirely within the State of Kentucky and not 
transported to or from another State, and not done for the Government 
of the United States, its officers or agents, each express office, com- 
pany, corporation or agency shall pay, and is hereby required to pay, 
to the said city a license fee or tax of $25 per annum." Whether this 
ordinance is wise or just legislation is not a question within the prov- 
ince of this Commission to determine. We find that the legislative 
department of this city*s government has regularly enacted this ordi- 
nance into a law, and it mu^ stand as such until condernned by some 
court of competent jurisdiction. The answer of defendants, as well as 
the brief of their counsel, very candidly and clearly states the position 
of defendants regarding this ordinance — quoting from counsel's brief : 
"The express companies have therefore felt that they had a just cause 
of complaint against this ordinance, but being law-abiding citizens they 
have paid this license tax since the ordinance was adopted, at all times, 
however, under protest, and they have felt at all times that it being a 
local and unjust burden and exaction that they had the legal right to 
shift that burden to the people whose local government got the benefit 
of the license tax; hence, since this ordinance has been in force the 
express companies have at a certain period in each year charged on all 
packages shipped to and from Shelbyville by their lines one cent in 
addition to the charge they made during the balance of the year ; this 
one cent per package is imposed just so long and no longer as its impo- 
sition will raise the sum of twenty-five dollars with which to meet this 
unjust license tax." Defendants, upon the hearing of the case demurred 
to the jurisdiction of this Commission to either hear or determine the 
complaint, and in their brief, counsel for defendants say : "The com* 
plaining shippers here, if they are entitled to any relief, are seeking 
relief in the wrong forum. We insist that nothing can be done under 
the state of facts here, by either the Commission or the courts as against 
the express companies, but these complaining shippers must seek relief, 
if they are entitled to any, before the Legislature, and we respectfully 
ask that their complaint be dismissed." 
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Section 218 of the Constitution provides: "It shall be unlawful 
for any person or corporation owning or operating a railroad in this 
State, or any common carrier, to charge or receive any greater com- 
pensation in the aggregate for the transportation of passengers or prop- 
erty of like kind, under substantially similar circumstances and condi- 
tions for a shorter than for a longer distance over the same line, in the 
same direction, the shorter being included within the longer distance; 
but this shall not be construed as authorizing any common carrier or 
person or corporation owning or operating a railroad in this State to 
receive as great compensation for a shorter as for a longer distance; 
provided, that upon application to the Railroad Commission such com- 
mon carrier, etc., may in special cases, after investigation by the Com- 
mission, be authorized to charge less for a longer than for shorter dis- 
tances, etc.*' Section 820, Kentucky Statutes, provides : "If any per- 
son owning or operating a railroad in this State or any common carrier, 
shall charge- or receive any greater compensation in the aggregate for 
the transportation of passengers or property of like kind, under sub- 
stantially similar circumstances and conditions, for a shorter than 
for a longer distance, over the same line in the same direction, the 
shorter being included within the longer distance, such per- 
sons shall for each offense be. guilty of a misdemeanor and 
fined not less than one hundred dollars nor more than five 
hundred dollars Upon complaint made to the Railroad Commis- 
sion that any railroad or common carrier has violated the provisions 
of this section it s^hall be the duty of the Commission to investigate 
the grounds of complaint, and if, after such investigation, the Com- 
mission deems it proper to exonorate the railroad or common carrier 
from the operation of the provisions of this section, an order in writing 

to that effect sihall be made by the Commission If the Commission 

after investigation fails to exonorate the railroad or carrier from the 
operation of the provisions of this section, an order in writing to that 
effect shall be made by the Commission and a copy thereof delivered 
to the complainant and the railroad or common carrier, and the same 
shall be published as a part of the report of the Commission ; and after 
such order it shall be the duty of the Commission to furnish a statement 
of the facts, together with a copy of its order, to the grand .jury of any 
county, the circuit court of which has jurisdiction, in order that the rail- 
road company or carrier may be indicted for the offense ; and the Com- 
mission shall use proper efforts to see that such company or carrier is 
indicted and prosecuted." 
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It developed upon the hearing of this complaint that the extra 
charge of one cent per package imposed by the defendants resulted 
in these companies charging a greater sum for the transportation of 
commodities for the shorter distance from Louisville, Ky., and -other 
points in Kentucky to Shelby ville than for the longer distance to 
Bloomfield, Ky., and other points in Kentucky beyond Shelbyville over 
the same line and in the same direction, the shorter being included in . 
the longer distance and for the transportation of property of like kind 
under substantially similar circumstances and conditions. Counsel 
for the defendants insist with much earnestness that under the decis- 
ion of the Supreme Court of the U. S., in the case of the American Ex- 
press Company v. Maynard, Attorney General of the State of Michi- 
gan, 177 U. S., page 823, they have a perfect right to make the charge 
complained of ; but from a careful reading of this case the Commission 
is of opinion thai the principles there laid down are not in conflict with 
the conclusions we have reached in this controversy. The case referred 
to is popularly known as the "Stamp Act Case." 

The Congress of the United States, on June 13, 1898, passed an . 
act commonly designated as the "War Revenue Act," by which it was . 
made the duty of express companies 'on receiving a package for car- 
riage to issue a receipt for such package and providing that the re- 
ceipt thus issued should bear a one cent stamp. The State of Michi- 
gan, by its Attorney General, instituted proceedings against the Amer- 
ican Express Companies for a mandamus requiring the express com- 
panies to stamp these receipts instead of compelling the shipper to do 
so. It was alleged that by reason of the company requiring its patrons 
to stamp these packages it resulted in the express company illegally * 
avoiding the payment of a tax which Congress had imposed upon it. 
The answer of the express company admitted that it required persons 
who tendered packages for carriage by express either to pay or pro- 
vide the means for defraying the cost of the one. cent stamp, but denied 
that its conduct in so doing was a violation of the act of Congress by 
which the one cent taxes on express receipts was imposed. It further 
averred that when properly considered, the act of Congress, although 
imposing the absolute duty upon the company to issue the receipt for 
every package, left the question of who should pay for the stamp for 
adjustment between the shipper and express company. It was, more- 
overj alleged that the company had in effect but increased its rates on 
each shipment by adding to the previous rates the cost of the stamp ; 
that this increase of rate applied to all shippers throughout the United 
States and that this increased rate was a just and reasonable rate and 
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was not extortionate or discriminating, A demurrer was filed to this 
answer, thereby admitting the allegations thereof to be true, and upon 
the pleadings thus made, the Supreme Court in a lengthy opinion by 
Mr. Justice White, after fully reviewing the facts and numerous au- 
thorities, held that the express company had a right, in the absence 
of any questions as to the reasonableness of the rate, to require its pa- 
trons to furnish or pay the stamps used upon these receipts, and said : 
"The mere fact that the stamp duty is imposed upon a common carrier 
does not divest such tax of one of its usual characteristics or justly 
imply that the carrier is in consequence of the law deprived of its law- 
ful right to fix reasonable rates. Unquestionably a carrier is subject, 
to the requirement of reasonable rates, but as we have seen, no question 
of the intrinsic unreasonableness of the rates charged arises on this 
record or is at issue in this case, etc." 

Thus it will be seen that in the case cited there was no question as 
to. the express company having charged more than just and reason- 
able rates with the stamp tax added to its former rates, nor was there 
any question as to its having violated the laws of any State by reason 
of its increase of rates ; whereas in the case we now have under consid- 
eration the increase of rate at Shelbyville, by reason of the addition of 
the one cent to the former rate violates not only the statutes of the 
Commonwealth of Kentucky, but its Constitution as well, in that by rea- 
son of this increase of rate, or, as the defendants put it, shifting the 
burden of this license tax, it results in the imposition of a greater charge 
for the shorter distance to Shelbyville than for the longer distance to 
points beyond over the same line and in the same direction for the 
transportation of property of like kind under substantially similar cir- 
cumstances and conditions, the shorter being included within the longer 
distance. There can be no question but that the defendants are com- 
mon carriers within tbe meaning of section 218 of the Constitution nad 
820 of the Kentucky Statutes. And it is the duty of this Commission 
to enforce these laws against all common carriers, whether railroads 
or express companies. If the ordinance imposing this license tax is 
valid, then it is the duty of defendans to pay this tax and not evade it ; 
but if the ordinance is invalid, there is a speedy way for defendants 
as "law-abiding citizens,'' to have this question determined in the 
courts, which is the only forum in which it can be determined. We 
fail to appreciate defendant's contention that it, as "a law-abiding cit- 
izen," has a right to determine for itself that a law enacted by the leg- 
islative department of one of the Commonwealth's municipal govern- 
ments is a bad law, and undertake in effect to legislate for itself by 
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arbitrarily shifting the burden from its own shoulders and requiring 
the public to do that which the law says it must do. Defendants con- 
tend that it is simply requiring those who have the benefit of the city 
government at Shelb)rville to bear this burden. The proof discloses 
the fact that this additional charge is not confined alone to citizens of 
Shelbyville, but shippers, residing out in the country and even out 
of the county who receive express packages at Shelbyville are required 
to pay this additional rate ; however, this is immaterial. The defendants 
having notified the Commission that they will continue to charge on 
all packages consigned to Shelbyville the one cent additional rate so 
long as it may be necessary to reimburse it on account of payment of 
said license tax as long as the same shall be imposed by the city govern- 
ment of Shelbyville, and being of the opinion that such additional 
charges are a violation of the law, and it being our duty to enforce the 
law, it is therefore ordered that this Commission does now hereby re- 
fuse to exonorate said defendants, the Adams Express Company and 
the Southern Express Company, or either of them, from said acts and 
from the operation of the provisions of sections 218 of the Constitu- 
tion and 820 of the Kentucky Statutes, and hereby orders that said de- 
fendants and each of them desist from said illegal acts. 

It is further ordered that this opinion and order be published as 
part of the next annual report of the Commission ; that the secretary 
of the Commission furnish to complainant and defendants an attested 
copy of same ; that a like copy be filed in the Shelby Circuit Court, and 
with the grand jury thereof; and this Commission hereby recommends 
to said court and grand jury that indictments be returned against said 
defendants and that defendants be prosecuted for said offense. 

The Commission will furnish to said court and grand jury such 
further information as it may have, and will take all' other ?teps in 
the premises that may be deemed necessary or proper. 

C. C. McChord, Chairman, 

MCD. FERGUSON, 

A. T. Sii<ER, 

Commissioners. 
A Copy. Attest : Moses R. Gi.enn, 

Secretary Railroad Commission. 
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Frankfort, Ky., August 11, 1905. 

J. Cap Morton and Others, Complainants, 

vs. Opinion and Order. 

L0UISV11.1.E & Nashville Raii^road Co., Defendant. 

Due notice having been given to complainants and defendants, in 
the above-styled cause, as required by law and the Commission having 
heard and considered evidence and argument of counsel for both com- 
plainants and defendant, and having fully investigated said complaints 
is of the opinion that the following rates now charged and received by 
defendant, the Louisville & Nashville Railroad Company, for the trans- 
portation of coal per ton of 2,000 pounds, carload lots, from Island, 
Central City, Bevier, Drakesboro and Mud River to the following 
points, to- wit: Dunmor, 65 cents per ton; Diamond Springs, Wolf 
Lick and Lewisburg, 85 cents per ton ; Crow Hickman, 80 cents per 
ton; Petit, Sutherland, Edwards, Epleys and Russellville, $1.00 per 
ton; Red Oak, Red River and Adairville, $1.20 per ton — all of said 
points being in the State of Kentucky — are extortionate, unjust and 
unreasonable. It is therefore ordered that the defendant, the Louis- 
ville & Nashville Railroad Company, shall not charge, collect or re- 
ceive compensation in excess of the following rates, which are hereby 
made and fixed by this Commission as just and reasonable rates, toll 
or compensation for the transportation by said defendant of coal per 
ton of 2,000 pounds, carload lots, from and to said points, to-wit : From 
Island, Central City, Bevier, Drakesboro and Mud River to Dunmor, 
60 cents per ton; Diamond Springs, Wolf Lick, Crow Hickman and 
Lewisburg, 70 cents per ton ; Petit, Sutherland, Edwards and Epleys, 
80 cents per ton; Russellville, 80 cents per ton; Red Oak and Red 
River and Adairville, 90 cents per ton. It is further ordered that copies 
of this order, certified by the secretary of the Commission be mailed 
to the general freight agent and to the district attorney of defendant, 
the Louisville & Nashville Railroad Company, and to complainants and 
their attorney and all other questions herein are continued for further 
determination. 

C. C. McChord, Chairman, 

McD. Ferguson, 

A. T. SiLER, 

Commissioners. 
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^ • Frankfort, Ky., August 16, 1905. 

J. Ed. Guenther and Others, Complainants, 

vs. Opinion of the Commission. 

The Louisvii^le & Nashvii^lE and Ii^unois Central Railroads and 
THE Louisville, Henderson and St. Louis Railway Com- 
pany, Defendants, 

Many interesting as well as intricate questions have been raised by 
this complaint; a lengthy investigation has been made and the Com- 
mission has been very greatly assisted in making the investigation thor- 
ough by counsel for both complainants and defendants. The main 
question to be determined at this time is as to whether the adjustment 
of rates to and from what is known as Trunk Line and Central Freight 
Association Territory, to and from Owcnsboro, Ky., is in and of itself 
fair and just and relatively so as compared with that of other points 
similarly situated, and especially as compared with the adjustment of 
such rates to and from Evansville, Ind., and contiguous territory, and 
also as to whether the adjustment of rates to and from Southern and 
Southeastern territory to these points are fair and just. As regards 
competitive traffic throughout the United States, we learn from the 
testimony and from the Interstate Commerce Commission's Forty Year 
Review of Railw^ays in the U. S., that the country has been divided 
by traffic associations ori^anized by, and with the concurrence of the 
railroads into certain defined sections. The rate-making basis of each 
section, as well as the conditions under which railroads operate, are 
distinctive in many features. In each of these sections different class- 
ifications are used ; the territory north of the Ohio and Potomas rivers 
and east of Cbica.^o and the Mississippi river is one section and uses 
the official classification ; that south of the Ohio and Potomac rivers 
and east of the Mississippi river is another section and uses 
the southern classification ; that west of Chica^s^o and the ^Mississippi 
river is again another section using the western classification, while 
competitive traffic to and from the Pacific coast is still another also 
using the western classification as to class rates. The Trunk Line 
Association embraces the important railroads leading from the Eastern 
seaboard to such points as Buffalo, Erie, Salamanca, Pittsburg, Park- 
ersburg and Wheeling, these points being known as the western term- 
ini of the trunk lines and the eastern termini of the roads in the Central 
Freight Association territory. For perhaps twenty-five or thirty 
years these associations and the roads serving this territory and hav- 
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ing their connections from the seaboard to the West and to certain 
points in the South, have, by agreement, fixed the through rates from 
New York to Chicago, the rates thus adopted being the standard or 
basis for the construction of tariffs from other Eastern cities and 
points adjacent thereto, either directly or indirectly in competition for 
Western and certain Southern traffic. Under existing arrangements, 
the roads leading from the East publish rates and issue through bills 
of lading to all Western points located on the railroads within the ter- 
ritory west of Buffalo and Pittsburg, east of the Mississippi and north 
of the Ohio rivers. These agreed rates from New York to Chicago 
are taken as the standard, and is called one hundred per cent. Through 
rates to the principal Western cities and junction points in the terri- 
tory indicated and in addition thereto to such points south of the Ohio 
river as Louisville, Owensboro, Henderson and Paducah are com- 
puted at a percentage of the New York-Chicago rates based generally 
on the relative mileage of such points to the Chicago mileage. Louis- 
ville very properly takes the Chicago rate, of 100 per cent. ; Owensboro, 
Henderson and Paducah are required to pay 120 per cent, of the Chi- 
cago-New York rate on all traffic, while Evansville, Ind., js given 110 
per cent, on South-bound traffic and 105 per cent, on East-bound traf- 
fic. The basis for making standard class rates between trunk lines 
western termini points and points taking 100 per cent, or higher, of 
the rates between New York and Chicago are certain percentages of 
the rates applying from same percentage points of origin to New York. 
It is claimed by the shippers of Owensboro that with this difference 
in rates the industries at Owensboro are not able to compete with those 
of their neighbors across the river at Evansville. It developed upon 
this hearing that the 120 per cent, rate was fixed at Owensboro prior 
to the construction of the Louisville, Henderson & St. Louis Railway 
to Henderson, thus giving to Owensboro and Henderson a much 
shorter route than they had previously enjoyed when this basis was 
adopted. It seems that this adjustment was made on the idea that the 
traffic to Henderson and Owensboro came by way of Evansville, and 
on account of the bridge toll at Henderson, it was deemed just and 
fair to charge the shippers at Owensboro and Henderson 10 per cent, 
greater rate from Trunk Line and Central Freight Association Terri- 
tory than was charged to Evansville shippers. It is claimed by defend- 
ants that prior to this adjustment Ohio river points on the north bank 
of the river were required to pay a higher rate to Southern territory 
than cities on the south bank by reason of bridge and transfer tolls, 
and it is claimed that in order to overcome this disadvantage and to 
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obtain the direct line to the South the city of Cincinnati undertook 
and did construct the Cincinnati Southern Railroad, now operated by 
the Cincinnati, New Orleans & Texas Pacific Railway Company, and 
built a bridge of its own across the Ohio river as part of that system, 
thus in effect placing Cincinnati on the south bank of the river along 
with Louisville and other river cities in Kentucky. It is claimed that 
this action interfered very materially with the traffic 'to and from 
Evansville on the north bank of the Ohio river, and for this reason 
that Evansville was given an advantage in the adjustment of rates 
on business to the South as well as to the East, and it is a fact that to- 
day the rates from Evansville -to points south are the same in the main 
as those prevailing from Owensboro and Henderson, although in the 
transportation of this traffic from Evansville to the South it necessarily 
passes over a bridge and must pay toll at Henderson, Ky. One of the 
main reasons advanced by defendants in justification of the discrimina- 
tion in favor of Evansville as against Owensboro and Henderson on 
in-bound business from the North and East is that on business con- 
signed to Owensboro and Henderson from such territory the roads 
running out of Evansville are allowed but little more than the bridge 
toll since the real haul is very short, whereas on out-going business 
to the South the lilies out of Evansville have the long haul and can af- 
ford to ignore the bridge tolls which are absorbed in the rate. The fal- 
lacy of this argument would seem to be apparent so far as in-bound 
shipments from the East are concerned, since it was clearly demon- 
strated that this traffic generally passed through Louisvidle, and is 
there turned over to the Kentucky roads for transportation to Owens- 
boro and Henderson, thus securing to the Kentucky roads a long haul 
out of the business and their agreed proportions of the rate. There 
would seem to be no good reasons, therefore, why the rate to Owens- 
boro and Henderson should be made 10 per cent, higher than to Evans- 
ville on the theory of the short haul via Evansville when the fact is 
such business does not move through Evansville at all, but comes from 
the North and East through Louisville. Defendants claim that the 
roads north of the river make the through rate from the East and that 
they cannot control this situation. Conceding for the sake of argu- 
ment that this were true, yet it is well known that the defendants, the 
Louisville & Nashville and Illinois Central railroads absolutely con- 
trol the situation so far as traffic from Evansville to the South is con- 
cerned, and yet without any apparent good reason, the bridge arbitrary 
is ignored on out-bound business to the South from Evansville, thus 
placing that city on an even footing with Owensboro and Henderson 
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as to the Southern trade, whereas the bridge arbitrary is charged 
against Owensboro and Henderson shippers not only upon 
all in-bound shipments from the North and East, but upon 
everything that is shipped out of Owensboro and Henderson 
across the river to points in Indiana, Illinois and elsewhere in 
the Northwest. Even if Owensboro and Henderson had no bridge toll 
to pay on business going in that direction they would be at a disadvant- 
age as against Evansville, a larger jobbing point, and nearer and more 
convenient to that territory, and especially with Owensboro having no 
direct bridge or transfer connection with the north bank of the river. 
It is therefore apparent that Evansville has been placed upon equal 
footing with Owensboro and Henderson as regards Southern business, 
and is given a very great advantage to and from all points North and 
West. The Louisville, Henderson & St. Louis Railway, through its 
connections at Louisville, and by reason of its close traffic arrange- 
ments with the Louisville & Nashville Railroad and its connections, is 
enabled to compete for, and does transport a large portion of, the traf- 
fic from the East to and from Evansville, passing directly through both 
Owensboro and Henderson, charging a less rate for the longer haul to 
Evansville than for a similar service rendered shippers at Owensboro 
and Henderson. Upon traffic thus routed, the question of bridge toll 
does not enter into the proposition at all so far as Owensboro or Hen- 
derson are concerned, for the reason that when freight from points 
north of the Ohio river destined to either Owensboro or Henderson 
crosses the bride at Louisville, it is still in 100 per cent, territory and 
has no other bridge to cross after reaching Louisville en route for 
Owensboro or Henderson. This is practically the same condition as 
exists on business destined to Evansville via lines north of the river. 
After it reaches a 100 per cent, point, say Vincennes or Terre Haute, 
the distance from Terre Haute to Evansville being practically the same 
as regards traffic from the East, especially so in view of the fact that 
what is commonly known as trunk line railroad does not enter. either 
city. Freight destined to Evansville is transported by one or the other 
of the trunk lines to points like Vincennes or Terre Haute, and there 
turned over to some local road like the Evansville & Terre Haute, or 
the Evansville & Indianapolis railroads to be transported over their 
rails to Evansville. Upon the other hand, freight from the same ter- 
ritory destined to Owensboro or Henderson is transported by one of 
the trunk lines to Louisville and there turned over to either the Illinois 
Central, Louisville & Nashville railroads or Louisville, Henderson & 
St. Louis Railway to be transported to Owensboro or Henderson, as 
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the case may be, over their rails. We find no competitive conditions 
existing at Evansviile that would or do justify a lower rate than that 
charged into or from Owensboro or Henderson. The entire trouble 
regarding rates from Central Freight Association territory has grown 
out of the demand made some years ago by defendants upon the roads 
in that territory that in the division of through rates they be allowed a 
pro rata proportion based upon a mileage of 227 as against the short 
line mileage 113 miles between Owensboro and Louisville, and of 142 
as against the short line of 42 miles between Owensboro and Evans- 
viile, and their refusal to accept their proportion of rates based upon 
the short line mileage. 

The Commission is of the opinion that defendants are violating the 
fourth section of the act to regulate interstate commerce in that they 
in connection with the Cumberland Gap Dispatch and their various 
connecting carriers, notably the Baltimore & Ohio Southwestern, the 
Chicago, Indianapolis & T^)uisvile, the Cleveland, Cincinnati, Chicago 
& St. Louis, and the Pennsylvania railroads, charge, collect and receive 
greater compensation for the transportation of freight to and from 
New York, N. Y., Boston, Mass., Philadelphia, Pa., Baltimore, Md., 
Richmond, Va., Norfolk, Va., and all other points taking same rates 
to and from Owensboro and Henderson, Ky., than that charged for 
similar services to and from Evansviile, Ind., on a like kind of traffic, 
under substantially similar circumstances and conditions for the short 
haul to and from Owensboro and Henderson, Ky., than that charged 
to and from Evansviile, Ind., a greater distance over the same lines 
and in the same direction, the shorter being included within the longer 
distance. The Commission is further of the opinion that the said de- 
fendants and said connecting carriers are violating sections 1, 2 and 3 
of said act to regulate commerce, in that the adjustment of rates and 
the amounts charged, collected and received for the transportation of 
commodities to and from said points to Evansviile, Ind., and Owens- 
boro and Henderson, Ky., are a discrimination in favor of said Evans- 
viile, Ind., as against said cities of Owensboro and Henderson, Ky., 
and in that the rates charged, collected and received for the transpor- 
tation of commodities to and from both trunk line and Central Freight 
Association territory, are in and of themselves unjust and unreasonable 
and unjustly discriminate against Owensboro and Henderson, and give 
to Evansviile and territory contiguous thereto an undue and unreason- 
able preference and advantage. 

It is therefore ordered that a petition be filed with the Interstate 
Commerce Commission praying that all necessary orders be entered 
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and proceedings had to the end that said illegal acts upon the part of 
the defendants, and their connecting carriers may be prohibited, and 
for aid other necessary and proper relief in the premises. All other 
questions herein are continued for future determination. 

C. C. McChord, Chairman, 
McD. Ferguson, Commissioner First District. 
A. T. SiLDR, Commissioner Third District. 

Commissioners. 
A Copy. Attest : Moses R. Gi.enn. 

Secretary Railroad Commission. 
Franfort, Ky., August 16, 1905. 



Frankfort, Ky., October 31, 1905. 

Adkins Coax, Co., Complainant, 

vs. Order. 

A. C. & I. AND C. & 0. Ry. Co.,Defendants. 

The Commission, after a full hearing of the complaint herein of 
the Adkins Coal Company against the Ashland Coal & Iron and Ches- 
apeake & Ohio Railway Companies, is now of the opinion, and so or- 
ders, that the through rates for the transportation of coal from all' 
mines upon the line of the A. C. & I. road be apportioned between the 
A. C. & I. and C. & O. railway companies upon the following basis, 
viz. : The Chesapeake & Ohio Railway Company will allow the Ash- 
land Coal & Iron Railway Company its mileage haul plus two dollars 
and a half ($2.50) per car, on all coal going to the Lexington and Cin- 
cinnati districts via Denton and Ashland respectively, the divisions to 
remain as they are on coal going to the Huntington district, as per tariff 
F-3302 and division sheet No. 1, the $2.50 not to be allowed on coal 
going to the said Huntington district. It is further ordered that the 
coal billed on the agents at Denton and Ashland from and including 
Ocober 10, 1905, shall be settled for on the above basis. 

C. C. McChord, Chairman, 

McD. Ferguson, 

A. T. SiivER, 

Commissioners. 
Attest: M. R. Gi.enn, 

Secretary Railroad Commission. 
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BEFORE THE RAILROAD COMMISSION OF KENTUCKY. 

The Norman Lumber Co. and Others, Complainants, 

vs. Opinion and Order. 

The Louisvii,i.e & Nashvili^e Raii^road Co. and Others, Defendants 

While the entire question of rates upon all railroads to and from 
all points in the State of Kentucky is now pending before and being 
considered by this Commission, the question of the reasonableness of 
rates upon logs, lumber and crossties has been raised specially by the 
complaints of the Norman Lumber Company, the Louisville Veneer 
^lills and Others, in which complaint it is alleged that all- rates to and 
from all points in- the State upon these commodities are extortionate, 
unjust and unreasonable. 

At a former hearing at Frankfort it was agreed by counsel for com- 
plainants and defendants that the following preliminary questions 
.should be heard and determined in advance of the general hearing as 
to the reasonableness of all rates, viz. : 

First. — As to the reasonableness of the rates upon crossties. 

Second. — Whether a differential shall be allowed in favor of oak, 
poplar, and other so-called low grades of logs and lumber as against 
walnut, cherry and cedar logs and lumber which are denominated 
woods of value, and whether there should be allowed a differential in 
favor of lumber as against logs ; and, 

Third. — Whether the railroads should be allowed to charge for 
the transportation of stakes or standards furnished by the shippers in 
the equipment of flat cars, for the transportation of logs and lumber. 

As to the first proposition it is contended by complainants that the 
rates for the transportation of crossties should be no greater than the 
rate upon the common grade of lumber. As to the second question, it 
is contended that the rate for the transportation of walnut, cherry and 
cedar logs and lumber should be no higher than that upon oak, poplar 
and other lumber and logs. As to the third question it is contended 
that the shippers are required to furnish the stakes or standards for 
the equipment of flat cars, and that it is unjust and unreasonable to 
require them to pay for the transportation of such equipment ; that the 
railroads should be required to furnish these standards, as they are a 
necessary part of the equipment of the cars. 

The evidence so far adduced as to rates upon lumber, logs and 
crossties has been confined in the main to the foregoing propositions. 
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and the Commission is now called upon to determine these three ques- 
tions, reserving for future determination all othet questions as to the 
reasonableness of rates upon lumber and logs. 

The evidence discloses the fact that with some exceptions a very 
much higher rate is charged for the transportation of crossties than is 
charged for the transportation of lumber, and in almost every instance 
the railroads discourage the movement of this commodity off of their 
lines. No good reason has been shown why this practice should be 
permitted to prevail. It was clearly shown, and it is a well-known fact, 
that crossties are less valuable than the low grades of lumber. In one 
instance it was proven that the rate upon ties was at least two and one- 
half times that of the rate upon lumber. This extraordinary rate is in 
effect upon the Louisville & Nashville Railroad, and has been in force 
for a great number of ye^rs. With such a rate in effect, the movement 
of this commodity from points upon the line of this railroad has been 
prohibited, and the producer has been forced from necessity to dispose 
of his crossties to the railroad charging this rate. While a great deal 
of testimony has been offered, yet nowhere do we find any attempt at 
a justification of this rate; indeed, counsel for the Louisville & Nash- 
ville Railroad Company very frankly admitted that there was no real 
justification for it. 

In view of the increased mileage of the railroads in Kentucky the 
crosstie industry has increased very considerably in this State. There 
are now 3,374 miles of railroad in the State. Upon each mile of rail- 
road there is an average of from 2,850 to 3,000 crossties. It will be 
seen, therefore, that there are, in round numbers, about 10,000,000 
crossties in this total mileage. The life of a crosstie is about seven 
years; consequently, it may be fairly assumed that the railroads in 
Kentucky alone will consume annually in the neighborhood of 1,250,- 
000 ties. It will be readily seen that the importance of this industry 
should not be underestimated. 

A mere statement of these rates is sufficient argument in favor of 
their reduction. The Commission is of opinion that the rates upon 
crossties should be no higher than the rates upon common lumber. It 
will not do to say that because. these ties are a necessity to the railroads 
they should be permitted to charge a rate for their transportation in 
excess of what may be deemed just and reasonable for the service per- 
formed. 

This brings us to the question as to whether the railroads in the 
State should be permitted to charge a hig'her rate for the transporta- 
tion of walnut, cherry and cedar logs and lumber than is charged for 
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the transportation of oak, poplar and other so-called inferior grades of 
lumber. For many years in Kentucky walnut logs and lumber brought 
in the market a sum ^largely in excess, both for the logs and lumber, 
but it has been clearly demonstrated by the evidence on this investiga- 
tion that there is no substantial difference in the value of the manu- 
factured product of any of these timbers.* It may be noted that while 
there formerly existed a wide divergence in the price of the low-grade 
logs and lumber, oak, poplar, etc., as compared with the so-called woods 
of value, walnut, cherry and cedar, the introduction of the process of 
quarter-sawing oak, and the general advance in the price of lumber of 
the lower grades have brought these commodities much nearer to- 
gether in value. The evidence establishes the fact that while in former 
years the supply of walnut logs was of fair size and good quality, that 
timber has been cut out until the logs at present available are of small 
size and poor in quality ; and the evidence of one witness, based on a 
recent test, goes to show that it now requires seventeen pounds of the 
raw material in walnut to make a square foot of the fiished product, 
whereas of the oak it only requires ten pounds to make a square foot. 
The evidence also shows that tiie seasoned lumber from the walnut 
logs manufactured by this witness would not exceed 30 per cent, of 
the weig*ht of the log, and that the weight of the lumber produced, 
from the oak log would not exceed 40 per cent, of the log weight. It 
is also shown that in the manufacture~of these small walnut and cherry 
logs there is a much greater waste than in the manufacture of other 
varieties of logs, on account of the difference of size, and that the per- 
centage of the upper grades in the walnut is far below the percentage 
in the upper grades of oak or any other lumber manufactured. This 
estimate does not include cedar, for the reason that there is very little 
cedar lumber now manufactured.lt is true that the cost of sawing walnut 
lumber is about one dollar per thousand in excess of the cost of sawing 
ordinary plain oak, but when we consider the cost of manufacturing 
the quarter-sawed oak along with the plain-sawed oak, it would prob- 
ably be about the same average cost per thousand feet when manufac- 
tured ; in other words, there is a much larger waste in sawing the 
smaller walnut logs than there is in sawing the oak and poplar logs. . 
It has been estimated that at least 35 per cent, of the tonijage south 
of the Ohio river is that of the products of the forests. The manu- 
facture of these products is one of the greatest industries in the State 
of Kentucky, and with just and reasonable freight rates is susceptible 
of the highest development. 
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The Commission is of the opinion that there is no '^ 

a difference in the classification or rate upon any o. 
grades of logs, and the same is true as to the different g 
The Commission is of opinion, however, that a lower i 
vail for the transportation of logs than that charged f< 
tation of lumber, and that no higher rates should be c..»^^«« tor the 
transportation of walnut, cherry and cedar lumber than that now 
charged, collected and received for the transportation of the so-called 
lower grades of lumber ; that is to say, that th,e rate for the transporta- 
tion of walnut, cherry and cedar lumber should be the same as that 
now charged for the transportation of oak, poplar, gum, ash and all 
other grades of lumber. The Commission is further of the opinion that 
the rates upon walnut, cherry and cedar logs should be no higher than 
that charged for the transportation of oak, poplar and all other low- 
grade logs, and that the rate for the transportation of all logs should 
be at least 30 per cent, lower than that charged for the transportation 
of the so-called lower grades of lumber. 

As to the question of stakes or standards, the Commission is of the 
opinion that no charge should be made for transporting the same. 

The Commission does not view with favor and now condemns the 
practice in vogue whereby the railroads depart from their published tar- 
iffs by granting rebates only to the shippers of logs w'ho manufacture 
and reship over their lines — especially in view of the fact that this is 
not a published tariff issued for the benefit of the shippers of the State, 
but is in the nature of a circular issued for the benefit of the manufac- 
turers alone. We are of the opinion that all rates should be published, 
placed in the hands of all agents of the railroads for the information 
of the entire public and posted in their respective stations as all other 
tariffs are required to be posted. 

It is therefore ordered, that the Louisville & Nashville Railroad 
Company, Illinois Central Railroad Company, Cincinnati, New Or- 
leans & Texas Pacific Railway Company, Chesapeake & Ohio Railway 
Company, Lexington and Eastern Railway Company, Southern Rail- 
way Company in Kentucky, Louisville, Henderson & St. Louis Rail- 
way Company, and Louisville & Atlantic Railroad Company, and each 
of them, shall so revise their tariffs, classifications, rules and regula- 
tions as to (1) make their rates on walnut, cherry and cedar lumber 
no higher than the rates now shown by their published tariffs on oak, 
poplar and other grades of lumber, and that their rates on walnue, 
cherry and cedar logs be no higher than the rates now shown by their 
published tariflFs on oak, poplar ancj other grades of logs, 
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that said log rate be no more than 70 per cent of 
their lumber rate so fixed herein; (2) make their rates 
on crossties no higher than their rates on lumber as fixed herein, and 
(3) make no charge for the transportation of stakes or standards used 
in equipping their flat cars for the transportation of logs and lumber. 
It is also ordered that each and all of said railroad companies shall 
charge, collect and receive no hig'her rates for the transportation of the 
aforesaid commodities than the rates fixed herein, and all rates in ex- 
cess thereof are declared to be extortionate, unjust and unreasonable. 
All tariffs, classifications, rules and regulations in conflict herewith 
are hereby condemned. All other questions herein are reserved for 
future determination, and tlie Commission expressly reserves the power 
to revise, alter or amend the rates herein fixed, or to revoke, modify, or 
extend this order, when deemed just and proper. It is further ordered 
that this opinion and order shall be entered upon the record book of 
the Commission at its office in Frankfort, and an attested copy thereof 
furnished by registered mail to an officer, agent, or employe of each of 
the above-named railroad companies, and to said complainants. 
This December 7, 1905. 

C. C. McChord, Chairman, 

A. T. SiLER, 

McD. FERGUSON, 

Commissioners. 
A Copy. Attests C. C. McChord, Chairman. 




Before the Railroad Commission. 



The Commonwealth of Kentucky^ &c* Plaintiffs 

vs- OPINION AND ORDER OF THE COMMISSION- 

The Louisville & Nashville Raifroad Co* and all other 
Railroad Corporatirns in the State of Kentucky - - Defendants 



The several complaints which, for convenience, have been consoli- 
dated and heard together in this investigation, raise for the first time 
in Kentucky the question of the reasonableness of all rates for the 
transportation of all commodities upon all railroads to and from all 
points within the State. Throughout the entire investigation this 
Commission has not been unmindful of the very great importance of 
the issues involved to the shippers and consumers throughout the Com- 
monwealth as well as the railroads. 'It has been our endeavor to ascer- 
tain the truth in order that we might intelligently discharge our duties 
under the law. And we approach the determination of this exceed- 
ingly important case fully impressed with the magnitude of the respon- 
sibility thus devolved upon the Commission and the propriety of ren- 
dering a decision, which, under a broad view of all the attending 
circumstances, may be characterized as fair and just. 

The annual reports of all the railroads for the fiscal year ended 
June 30, 1905, show the total mileage in the State to be 3,374, the 
total gross receipts $34,856,447, total net receipts $9,754,957. The 
valuation placed by the Railroad Commission upon all the tangible 
property of these railroads was for the year indicated $61,149,924. 

Our investigation of the rate situation shows that all rates charged 
by the railroads in Trunk Line and Central Freight Association terri- 
tory, which is that territory north of the Ohio and east of the Missis- 
sippi rivers, to and from points on the Ohio river are very much 
lower than are the rates south of the Ohio river. Through rates are 
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made to the Ohio river, but to points south of the Ohio river the full 
local rates are added to the through rates. We find that the principal 
portion of Kentucky is served by the Louisville & Nashville, the 
Illinois Central, the Southern Railway in Kentucky, the Cincinnati^ 
Xew Orleans & Texas Pacific and the Chesapeake & Ohio Railway. 

As regards the adjustment of rates, we find that the present rates 
upon all these railroads have been in effect for many years. In fact, 
very few changes in rates have been made except to occasionally 
lower or raise some of them, notwithstanding the fact that the volume 
of business has very greatly increased and the receipts of all the roads 
have steadily grown and the remarkable improvement in motive power 
and etjuipment enables them to handle the traffic with much less labor 
and cost proportionate to the volume of business done. 

The lowest rates charged by any of the defendants are those 
charged by the Cincinnati, New Orleans & Texas Pacific Railway 
Conii)any, and this road has forced the Louisville & Nashville Rail- 
road Company on its Kentucky Central Division, embracing 254 miles, 
and also the Southern Railway in Kentucky, to meet its rates. It is 
claimed by the defendants that the rates charged by the Cincinnati,. 
New ()rleans & Texas Pacific Railway Company are entirely too low, 
and the fact is cited that some years ago this road was forced into 
bankruptcy, and that the Kentucky Central Division of the Louisville 
& Nashville Railroad Company, which was formerly an independent 
corporation, was likewise forced into bankruptcy, as was also the 
Louisville Southern Railway, now the Southern Railway in Kentucky. 
It is earnestly contended that it would not be fair to require the other 
railroads in the State to reduce their rates to those charged by the 
Cincinnati, New Orleans & Texas Pacific Railway Company. 

It is true these roads were at one time forced into the hands of a 
receiver, but for years past they have been prosperous and money- 
makers. In fact, the defendant, the Louisville & Nashville Railroad 
Company, which is conceded to be a good business institution, pur- 
chased the Kentucky Central Railroad, knowing that it would be com- 
pelled to charge the low rates forced upon it by the Cincinnati, New 
Orleans & Texas Pacific Railway Company. Under this adjustment 
of rates this latter road serves points like the city of Cincinnati and 
patrons on its line, with but few exceptions, at rates 25 per cent, 
lower than the Louisville & Nashville and Illinois Central serve their 
patrons out of the city of Louisville and patrons on their lines, except 
that to points on the Kentucky Central Division of the Louisville & 
Nashville south of Paris, the Louisville & Nashville Railroad Com- 
pany serves its patrons out of Louisville at the Cincinnati rate. 
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It will thus be seen that under the present adjustment of rates 
one section of the State is served upon better terms than the others. 
It is argued that the various communities throughout the State and 
business institutions have been built up and fostered under the present 
adjustment of these rates, and that any radical departure from this 
adjustment would be disastrous not only to the shippers, but to the 
communities served by the railroads. 

The Commission has endeavored to weigh all the facts and to 
familiarize itself with the conditions as they actually exist, and we do 
not believe any such disastrous results will follow the conclusions we 
have reached in this investigation. 

The several complaints herein allege that all the rates upon all the 
railroads in the Commonwealth of Kentucky are unjust, unreasonable, 
extortionate and discriminatory: In view of the fact that most of the 
traffic in Kentucky is carried, and a greater portion of the State is 
traversed and served by six of the principal railroads, to-wit: The 
defendants, the Louisville & Nashville, the Illinois Central, the Chesa- 
peake & Ohio, the Louisville, Henderson- & St. Louis, the Cincinnati, 
New Orleans & Texas Pacific and the Southern Railway in Kentucky, 
this investigation has, so far, been mainly confined to these six roads. 
Copies of each complaint were furnished to the defendants, all of 
whom filed answers in which each and all denied that their rates as 
a whole or any part thereof are either unjust, unreasonable, extor- 
tionate, or discriminatory. 

In order to intelligently pass upon these questions and to enable 
the Commission to have all information possible to be obtained bearing 
upon the question of rates and the operation of the railroads, a series 
of questions was propounded to each of the defendants pertaining 
to their capitalization, construction, operation, value and general con- 
duct of their business as common carriers in relation to traffic wholly 
within the State. The defendants were requested to furnish state- 
ments showing the actual amount of freight and passenger traffic in 
Kentucky, both intrastate and interstate, the receipts, the cost of oper- 
ation, and all other operating statistics for the year 1905. After 
these questions were propounded the defendants represented to the 
Commission that to furnish this information for the entire year would 
cause a delay of nearly twelve months and involve a vast amount of 
labor and expenditure of a large sum of money. It was, therefore, 
agreed that four representative months should be selected, and that 
the information called for should be estimated for the entire year upon 
the showing for the months so selected. The defendant, the Louisville 
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& Nashville Railroad, operating the largest mileage in the State, 1,265 
miles, supplied the required information in greatest detail, though by 
no means as full and satisfactory as might have been expected, while 
the other defendants failed to furnish the information requested in 
such form and extent as to equal in value that furnished by the Louis- 
ville & Nashville. Indeed, in the v^hole conduct of this case, the burden 
of justification laid upon all the defendants has been largely borne by 
the Louisville & Nashville Railroad. 

A number of extended hearings have been had, and each defendant 
has been given the widest latitude and the fullest opportunity to justify 
the rates in issue, and all have been urged to furnish to the Com- 
mission all facts having a tendency to throw light upon the subject 
and to facilitate bringing out everything pertinent to the inquiry. 

The Commission understands that the theory of the defense of each 
of the defendants, and particularly that of the Louisville & Nashville 
Railroad, is based upon the plan which seems to have been agreed 
upon by complainants and the railroads in the case of Smyth v. Ames, 
wherein the percentage of operating expenses to gross receipts in 
Nebraska was used to measure the cost of doing all the business. The 
defendants herein have fallen into the same error that was committed 
in the Nebraska case, as we shall hereinafter endeavor to demonstrate. 
However, certain general rules or principles are stated by the Supreme 
Court of the United States in the cases of Smyth v. Ames, 169 U. S., 
466, and Minneapolis & St. Louis R. R. Co. v. Minnesota, 186 U. S., 
267, and which, taken together, appear to embrace the following prop- 
ositions : 

1. The value of the property used by the carrier in the service 
must be ascertained, or, at least, justly estimated. 

2. While the amount and value of the stock and bonds must be 
considered, such amount and value are in no way conclusive upon 
the question of the actual property value, as the amount and market 
value of stocks and bonds can only bear upon that question by way 
of comparison. The actual property value is the cost of reproduction 
with such deductions therefrom as may be necessary to represent 
depreciation and thereby indicate the present condition of the prop- 
erty. If the actual property value is independently determined, that 
value can not be increased or decreased by the amount of securities 
the company has seen fit to issue. 

3. A sufficient return from operation must be allowed to provide 
for necessary operating expenses and for taxes as a current yearly 
charge, and the operating expenses include such renewals and repairs 
as are necessary to keep up the property. 
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4. While allowance should be made to pay a proper return upon 
the ascertained fair valuation of the property used in the service in- • 
volved, it must always depend upon the circumstances of the road, 
manner and method of its operation, the character and amount of the 
traffic involved, and the extent to which the question is affected by 
the paramount right of the public to enjoy reasonable transportation 
charges. 

These principles are all definitive of the prohibition in the Federal 
Constitution that no person shall be deprived of his property without 
due process of law or be denied the equal protection of the laws. 
While this restriction exists and must not be invaded, the decisions 
of the court of last resort give finality to the action of the State, 
acting through its Legislature, or a commission exercising properly 
delegated powers. 

It was apparently contended in the Smyth-Ames case on behalf 
of those attacking the Nebraska rates fixed by the Legislature, just 
as it is here, that it cost from 10 to 25 per cent, more to conduct the 
purely intrastate business than it did to conduct the average of all 
business within the State, and that this excess cost or per cent, should 
be added to the proportion of operating expenses to gross receipts 
for all traffic to indicate the cost to the carrier for the -intrastate busi- 
ness. But it does not appear that this contention was seriously dis- 
puted or opposed in any such way as to attract the attention of the 
court. In other words, this theory for ascertaining the cost of d6ing 
the State traffic seems to have been conceded by counsel for the State 
as well as for the railroads in the Nebraska case. The only point of 
difference regarding this proposition seems to have been that counsel 
for the State of Nebraska contended that the gross receipts and the 
operating expenses from all traffic within the State of Nebraska should 
be considered, whereas the contention of the attorneys for the rail- 
roads was that only the purely State traffic should be considered with- 
out reference to what the roads earned upon interstate traffic, or what 
it cost to produce the interstate traffic. It may be true that the rates 
charged on the purely State business in Nebraska may have been 
already so low that taken in gross as represented in total earnings 
from that business and compared with the actual expenses for doing 
the intrastate business, the percentage of these expenses to these earn- 
ings was, in fact, at least 10 per cent, more than the percentage of 
operating expenses to earnings from all traffic. 

However this may be, we are of the opinion that the theory of 
those acting for the carriers in the Nebraska case, as is the theory 
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advanced by counsel in the case at bar, that the percentage of oper- 
. ating expenses to gross receipts represents cost, was, and is, wholly 
untenable. 

The answers and statements made by the defendants embrace claims 
of greater cost of operation for the purely State freight traffic ranging 
from 10 to 25 per cent, above the average cost of doing all the State 
and interstate business of Kentucky on their respective lines. The 
defendants have insisted upon a method of stating this increased cost 
which calls for discussion in this opinion. The Louisville & Nashville, 
though doing a much larger State freight business than any other 
carrier in Kentucky, and whose aggregate traffic also greatly exceeds 
that of any other defendant, asserts that the greater cost of doing the 
State freight business amounts to 25 per cent., and in stating its claim 
this company takes the percentage of its total operating expenses to 
total earnings in Kentucky, State and interstate included, which is 
reported as 69.16 per cent., and adds 25 per cent. . thereto to cover 
the cost of the State business. This amounts to 94.16 per cent, of 
the total earnini^s from intrastate freight in Kentucky. And to this 
it also adds a proportion of the State taxes amounting to 3.42 per 
cent., giving a total of 97.58 per cent, of the gross earnings on State 
freight as its asserted cost of carrying such freight. 

The fallacy of these claims lies in the fact that 69.16 per cent, does 
not stand for total cost at all, nor for any part of the cost. The factor 
69.16 simply represents the relation between the total cost expressed 
in dollars and cents and the total receipts expressed in dollars and 
cents. The cost and the earnings may both be high or both be low, 
and yet the same relation may exist. The cost of doing a particular 
part of the whole traffic may be more than the average cost, and yet 
the per cent, of that cost to high earnings on that particular traffic 
may be less than the percentage of the whole cost to the gross earn- 
ings. The expense, or cost, to the carrier of a given amount of trans- 
portation has no necessary connection with the earnings, or profits, 
derived from that transportation. Since the cost, either total or aver- 
age, is ascertainable solely from its own elements, it can never be 
expressed by percentage.* 

Suppose a line of road carried for a given period only three tons 
of freight and no passengers, its total operating charge being appli- 
cable to the earnings of those three tons, and assume the following 
costs and charges for each ton: 
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A. One ton, cost, 70 cents. Earnings or charge, 90 cents. 

B. One ton, cost, 60 cents. Earnings or charge, 80 cents. 

C. One ton, cost, 20 cents. Earnings or charge, 80 cents. 



Three tons, cost, $1.50 Total earnings or charges, $2.50 

The percentage of the operating expenses, or total cost, to the total 
or gross earnings would be ($1.50 divided by $2.50) 60 per cent." 

The general or average cost would be ($1.50 divided by 3), 50 
cents per ton. Now, suppose it is desired to state by percentage how 
much more "ton A" cost than the general or average cost of 50 cents. 
Knowing the cost of "ton A" to be 70 cents, and the general cost to 
be 50 cents, it is readily found that the difference is 40 per cent. It 
can, therefore, be claimed, and by correct mathematics demonstrated, 
that "ton A" cost the carrier to transport it, 40 per cent, more than 
the general average cost. 

Now, if it is desired to state by percentage the cost of "ton A" 
(70 cents) to the earnings or charge for the transportation (90 cents), 
the percentage is easily found by dividing 70 cents by 90 cents, with 
a result of 77.77+ per cent, or 17.77+ per cent, in excess of the 60 
per cent, relation of total expenses to gross earnings. 

In the same way, and by the same rule of computation, "ton C," 
which cost the carrier only 20 cents to transport and yields an earning 
charge of 80 cents, shows a percentage of cost to the earning charge 
of only 25 per cent., or 35 per cent, less than the 60 per cent, relation 
of total expenses to gross earnings. 

If, instead of ascertaining the true percentage of cost to the earn- 
ing charge for "ton A" to be 77.77+ per cent., a claim is set up that 
"ton A" costs 40 per cent, more than the general or average cost, and 
should on that account be added to the percentage of total operating 
expenses to gross earnings (60 per cent.), the addition makes the 
claimed cost of ."ton A" (40 per cent, plus 60 per cent.) 103 per 
cent, and consequently that "ton A" was carried without any profit 
whatever. 

Carrying the illustration to its logical conclusion, the same com- 
putation must be made for "ton C,'' which cost 20 cents to transport, 
and 30 cents less than the average or general cost of 50 cents. This 
difference of 30 cents is 60 per cent, of the general or average cost. 
If the cost above the general or average cost of "ton A" is to be 
added to the percentage of total operating expenses to gross earn- 
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in^s (60 per cent.), then for "ton C" the cost of its transportation 
below the general or average cost must be deducted from the per- 
centage of total operating expenses to gross earnings (60 per cent.). 
As the cost of **ton C" is 60 per cent, less than the general or aver- 
age cost, it follows, by this rule, that it cost nothing whatever to 
transport "ton C," and that the charge received for its earnings was 
all profit. The foregoing illustration, or example, we think, puts 
before the mind in the simplest form the wide distinction between 
actual cost or actual general cost on the one hand, and on the other 
hand percentage of total cost to total earnings, and shows, reductio 
ad absnrdum, the total inadmissibility of the defendants' claim for 
a minimum cost to it for doing the intra-state Kentucky business 
represented by adding 25 per cent, to 69.16 per cent, (the percentage 
of all expenses to all earnings) and making a total of 94.16 per cent., 
to which it adds taxes, 3.42 per cent., and asserts a total cost for that 
business of 97.58 per cent. A claim of 28 per cent, additional on 
this basis, instead of 25 per cent., would have extinguished every 
vcstii^-e of profit and put it in the position of transporting the large 
intra-state traffic in Kentucky at a positive loss, thereby adding un- 
justly to the burden of the interstate business. 

The examples above given show that the ratio of operating ex- 
penses to earnings is in no sense the statement of the actual cost, 
and the cost can not, viewed by itself, be expressed by percentage at 
all. Whatever the facts as to the actual cost may have been in the 
Nebraska case, it is, we htink, quite clear that in this case the cost 
is one thing and the percentage or ratio of expenses to earnings is 
an altogether different thing, and that neither can be used to ex- 
press or indicate the other. It is not too much to say of the Nebraska 
case that the contentions of the attorneys for the State were directed 
chiefly to establish the proposition that the action of the State could 
not be declared invalid unless the rates fixed should result in a loss 
from operation of the road in all business, interstate as well as 
State, and that the assertion of the State's authority played a prin- 
cipal part in their arguments, resulting possibly in failure to analyze 
the testimony or to supply necessary testimony on behalf of the State. 

With all this, however, the Kentucky Commission has nothing to 
do. Whether the theory of the defense as applied to the facts of the 
case is correct or incorrect, and what the actual situation is, are 
the chief matters for determination in respect of cost. That such 
theory of the defense is altogether inadmissible is plain from the 
foregoing analysis. 
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We are of the opinion that the term or factor used by the defend- 
ants for the purpose of stating the cost of doing the State freight 
business and all statements submitted which are based upon the 
use of that term or factor, can not be accepted. 

At the request of the Commission, the defendant, the Louisville 
& Nashville Railroad submitted a statement showing in detail its 
apportionment of operating expenses between passenger and freight 
business. We have endeavored to make a fair analysis of this state- 
ment, in order to arrive at a fair approximation of the cost to that 
defendant for doing the freight service in Kentucky during the year 
1905, upon a ton-mile basis, which is the correct basis, and have 
endeavored to so apportion this cost as to show the relative cost 
per ton-mile of intra-state and interstate freight traffic. This analy- 
sis shows that there is properly chargeable to such freight traffic the 
sum of $6,535,753.09, of which there is chargeable to haulage or 
transportation proper, $5,014,823.22, and to services other than haul- 
age or transportation $1,520,929.87. The sum total of the items 
charged against haulage, $5,014,823.22, is fairly apportionable be- 
tween State freight and interstate freight upon the basis of ton-miles 
of haul of each, while the sum total of all other items, $1,520,929.87 
is fairly apportionable between these two classes of freight upon 
the basis of tons of each. 

The total number of tons of freight carried, both State and inter- 
state, within the State of Kentucky during the year in question is, 
according to the returns of the defendant, 9,358,270, and the total 
number of ton-miles of transportation during the same period within 
the State of Kentucky is 1,291,340,617. The average haul of State 
freight was 96.97 miles. The average haul of interstate freight was 
148.82 miles. Dividing that portion of the charge, $1,520,929.87, the 
amount to be apportioned upon the basis of tons, by the total num- 
•ber of tons, 9,358,270, gives an average charge per ton for station, 
loading and unloading, advertising, damage, and the like, i. e., for all 
services except haulage, of 16.25 cents. This chatge being divided 
by the average haul of the State traffic (97.96) gives the correspond- 
ing charge per ton mile against State traffic on account of all services 
except haulage, amounting to .1659 cents. Dividing the same aver- 
age charge per ton by the length of haul upon the interstate traffic, 
148.82 miles, gives the average charge for this portion of the inter- 
state service, .1092 cents. 

The total charge for haulage, $5,014,823.22, divided by the'number 
of ton-miles of haul, which is 1,291,340,617, gives the haulage charge 



124 TWENTY-SEVENTH ANNUAL REPORT OF 

per ton-mile, .3884 cents. Adding to this for the State traffic .1659 
cents, gives the fair estimated cost of all services for State traffic 
per ton-mile, .5543 cents, while in like manner the fair estimated 
cost per ton-mile of interstate traffic is .4976 cents (the sum of .3884 
cents and .1092 cents), thus showing that the fair estimate of the 
cost of conducting the State traffic per ton-mile is 11.4 per cent, 
higher than that of conducting the interstate traffic. 

On the other hand, the earnings per ton-mile of State traffic are 
1.307 cents, while those per ton mile of interstate freight are only 
.759 cents, showing that the gross profit per ton-mile of State freight 
is .753 cents as against .261 cents gross profit per ton-mile on inter- 
state freight; so that at the rates now in force the gross profit per 
ton-mile on State traffic is nearly three times as great as that on 
interstate freight. 

It will also be observed that where the State traffic costs per ton- 
mile .5543 cents and brings in earnings of 1.307 cents per ton-mile, 
the operating ratio on the State traffic is 42.40 per cent., while on 
the interstate traffic, with a cost per ton-mile of .4976 cents and 
earnings per ton-mile of .759 cents, the operating ratio is 65.57 per 
cent. 

The estimated valuation submitted by the Louisville & Nashville 
as showing the actual present value of the property is the only val- 
uation shown, although this evidently contains a number of items 
open' to serious question. This valuation, which applies to all the 
property in Kentucky and includes equipment as well as the physical 
property, is estimated at $70,530,727.91. The present supply of capital 
seeking investment is such that bonds upon railway property like 
that of the defendant can readily be marketed upon the basis of 
from 4 to 4j4 per cent, annual return. Stock shares upon similar 
property can be readily marketed upon the basis of not to exceed 
4 to 5 per cent, annual return, and an addition on the whole actual 
capital of about 1 to 1^ per cent, is usually ample allowance for 
accumulating surplus. The Louisville & Nashville stock now sells 
currently at from 140 to 150, and is considered upon the market 
as fairly certain to yield 6 per cent, dividends, making the annual 
return upon the investment range from 4 2-7 to 4 per cent. That 
is to say, the investor who buys a share of Louisville & Nashville 
stock and pays for it $150 does so upon the expectation of deriving 
from it an annual dividend of $6, which is 4 per cent, upon his in- 
vestment. He thus says that he considers, under all the circumstances, 
that 4 per cent, per annum is a fair rate of annual return upon the 
investment and one that he is willing to accept. 
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The annual addition to surplus in the Louisville & Nashville Rail- 
road Company is somewhat less than the amount paid out in div- 
idends, having been for the year ended June 30, 1905, about nine- 
tenths, and for prior years still less, and such devotion of income 
to surplus more than sufficiently insures the payment of dividends. 
It has, in fact, resulted in the accumulation of a surplus of unli- 
vided profits beginning with June 30, 1894, and ending on June 30, 
1905, which amounts to $14,899,106. This alone is more than suffi- 
cient to pay 6 per cent, dividends for four years. To obtain on this 
basis the average percentage by which to compute the annual allow- 
ance for the actual valuation, we take, on account of the funded 
debt, 2-3 of such capital at 4.25 per cent., which equals 2.83 per 
cent.; on account of stock, 1-3 of such capital at 4.30 per cent., 
which equals 1.43 per cent.; on account of accumulation and main- 
tenance of surplus, an allowance of 1.30 per cent, is ample. These 
figures added together give a percentage of 5.56 per cent, and indi- 
cate that an allowance of 5.6 per cent, on account of charges upon 
capital is extremely liberal. This applied to the carrier's estimate of 
actual valuation of its Kentucky property, gives an annual charge 
on account of valuation, amounting to $4,450,488.75, including taxes 
which are stated to be $500,752.75. 

To apportion this annual charge on account of valuation, first, as 
between the State and interstate passenger and freight business, and, 
second, as between the State passenger and freight business, and do 
so with fair regard to the carrier's interest as well as those of the 
public, is a task of no little difficulty and one which we are not ad- 
vised has been attempted heretofore in any similar case in any State, 
nor have we been assisted in this respect in any degree by the defend- 
ant carriers. We have before us simply the total actual valuation 
of the property in Kentucky as estimated by the carrier's consult- 
ing engineer. We have first had to determine the proper annual 
charge to be allowed for such valuation, and in doing so we have 
taken into account the market value of the carrier's stock and bonds 
and the maintenance of its surplus. Now, how shall this Commis- 
sion, guided by no precedent, apportion this current annual charge 
of (in round figures) $4,450,500 and arrive at the proper portion of 
that charge to be laid against the State freight traffic of the defend- 
ant in Kentucky. Certainly neither gross earnings nor net earn- 
ings can be a satisfactory basis of apportionment of these charges 
for this purpose, particularly where the purpose of the apportion- 
ment is to determine the propriety of the rates from which these 
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gross earnings and net earnings result. In this case the earnings 
result from the rates in question. This annual charge for valuation 
is in a sense part of the carrier's cost, and to attempt to justify the 
apportionment of costs by the earnings resulting from rates, and 
then to justify the rates by the apportionment of costs based on the 
earnings resulting from the rates, would clearly be reasoning in a 
circle. Nor can any suitable basis for apportionment of this annual 
charge on account of valuation, be derived from transportation sta- 
tistics relating to passengers and freight, for the obvious reason 
that there is no common transportation unit, except the train-mile 
or car-mile, and the use of the train-mile or car-mile would give no 
help in apportioning between State freight and interstate freight, 
because no trains are devoted solely to either class of freight, nor is 
any considerable number of cars assigned exclusively to either class 
of freight. 

Plainly, then, we have left only the operating expenses as a basis 
of apportionment. The operating expenses for all traffic in Ken- 
tucky are reported to be $10,127,126, the annual charge on account 
of valuation of $4,450,500 is 43.95' per cent, of the reported total 
cost of operation. The operating expenses chargeable against State 
freight, as made up from the figures furnished by the carrier are 
$1,235,023. Apply this factor of 43.95 per cent, to the estimated 
cost to the carrier of doing the State business gives $542,744 as the 
fair total charge to be made against the State traffic on account of 
actual valuation including taxes. Adding this sum $542,744 to 
the estimated operating expenses, $1,235,023, amounts to $1,777,767. 
This sum rerpesents the operating expenses of the carrier on the 
State traffic in Kentucky in 1905, and a fair return to that carrier 
upon the use of its property in the conduct of that business for 
that year. This amount includes not only the fairly apportioned 
cost of operation and taxes, but also net earnings of 5.6 per cent, on 
the actual value of the property. It also includes, what have not 
been heretofore mentioned, a liberal allowance (more than 13 1-3 
per cent, of reported operating expenses), out of which to make per- 
manent improvements to the property, and a considerable sum 
amounting to $259,842.46 wrongfully charged against Kentucky in 
the statement of salaries paid to general officers and general office 
clerks. The salaries and wages paid to all general officers and gen- 
eral office clerks whose headquarters are at Louisville, despite the 
fact that their services are in large part on account of parts of the 
system, outside of Kentucky, were charged by the carrier wholly to 
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Kentucky. We think these salaries and wages should be apportioned 
upon no higher basis than the average percentage shown for wages 
paid to other officers and other employes. The actual amount exacted 
by the Louisville & Nashville Railroad Company for the State freight 
service over its lines is $2,552,273.62. This exceeded the allowance 
above made, namely, $1,777,767.79, by $774,506.63. 

The Commission does not, of course, undertake to say that the 
computations, the results of which are hereinbefore set forth, are 
mathematically accurate, for it is universally conceded that any 
exact statement of the cost to a carrier for performing its freight 
service as compared with its passenger service, or for performing a 
part of the freight service as compared with the remainder, can not 
be made. The Commission has merely done the best it could with 
the figures and facts before it, but.it has endeavored in all its com- 
putations to make the most liberal allowance for actual valuation. 
Yet, with all this, we have a result showing charges by this carrier 
for intra-state traffic within the State of Kentucky, which are more 
than $774,000 in excess of just and reasonable rates. 

On account of the failure of the other defendants herein to fur- 
nish the data called for, the Commission has been forced to use that 
furnished by the Louisville & Nashville Railroad alone in making its 
analysis and, aside from the annual reports made by each of the de- 
fendants as to their earnings, very little information has been fur- 
nished by. the other defendants that would be of any assistance to the 
Commission in making a similar analysis for each of them. The 
accounts of the railroads in Kentucky are not kept so as to show 
a separation of their intra-state and interstate earnings and oper- 
ating expenses, and when called upon by the Commission to give 
this information they were forced to resort to the original way bills 
on file in their main offices and much delay was thereby occasioned. 
As an illustration of the enormous task which would be required to 
make a complete showing of all these earnings and operating ex- 
penses separately, it may be noted that for the Louisville & Nash- 
ville Railroad alone it would necessitate a separation and inspec- 
tion of more than 250,000 way bills per month. As stated, the Com- 
mission was compelled to accept this data for four representative 
months, and the railroads were required to employ an extra force 
of clerks, in order to tabulate it, and when the information was fur- 
nished it was altogether unsatisfactory to the Commission as well 
as to the roads themselves. The Commission was very much sur- 
prised to see the very meagre showing made by each of the railroads 



128 TWENTY-SEVENTH ANNUAD REPORT OF 

regarding their intra-state traffic. It is not possible in this opinion 
to take up all these matters in detail. It is interesting, however, 
to note the several answers made to Question No. 28, "State Freight 
Earnings per mile of road in Kentucky ;" 

Louisville, Henderson & St. Louis R. R .$1,069 81 

Illinois Central R. R 1,435 62 

Cincinnati, New Orleans & Texas Pacific Ry 873 78 

Southern Railway in Kentucky 1,728 67 

Chesapeake & Ohio Railway 1,837 72 

Louisville & Nashville R. R 2,017 24 

Lexington & Eastern Ry 1,837 72 

Louisville & Atlantic Ry 1,886 11 

When it is recalled that the gross" receipts per mile for the year 
indicated, upon the Louisville & Nashville Railroad for all traffic in 
the State of Kentucky was $11,567 and that of the Illinois Central 
Railroad $10,932, the showing made by them as above stated as to 
their earnings per mile on intra-state freight is, to say the least, 
somewhat remarkable. 

Other answers and statements might be taken up in detail and 
referred to, but, in view of the conclusions reached by the Commis- 
sion, it is not deemed necessary to do so. Primarily all local rates 
are made upon a mileage scale. Each road has its own scale of rates 
made upon a mileage basis. These rates are departed from where 
circumstances and conditions in the opinion of the carrier warrant 
such departure in lowering the rates shown by this scale. An exam- 
ination of these various mileage scales discloses the fact that differ- 
ent maximum rates have been adopted by the several defendants. 
We find that the scale of rates used by the defendants the Cincin- 
nati, New Orleans & Texas Pacific Railway, are, as a rule, the low- 
est maximum rates of any of the defendants. It is also found that 
the Louisville & Nashville Railroad on its Kentucky Central Division 
has departed from its regular mileage scale and, on account of com- 
petition with the Cincinnati, New Orleans & Texas Pacific, the latter 
company's rates are in effect upon the Kentucky Central Division. 
We also find that the mileage scale of rates made by the Southern 
Railway in Kentucky are approximately the same as those upon the 
Cincinnati, New Orleans & Texas Pacific, while those upon the 
Illinois Central are much higher than those of either of the afore- 
said defendants. Considerable irregularity prevails in some of these 
scales. We, however, find that the scale of the Louisville & Nash- 
ville Railroad as shown in its local freight tariff designated "Table 
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A," is, to say the least, more uniform, but we are of the opinion 
that the rates therein shown for all distances, under classes 1, 2, 3, 
4, 5, 6, A, B, C, D, E, H, F, I, L, M and N, to and from all 
points wholly within the State of Kentucky are extortionate, unjust 
and unreasonable. It is, therefore, Ordered, That said defendant, 
the Louisville & Nashville Railroad Company be, and it is, hereby 
f^'-bidden to charg^e, collect and receive for the transportation of 
'commodities to and from points wholly within the State of Kentucky, 
rates in excess of the rates shown in the following table for the 
classes and distances therein stated, to- wit: 
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Provided, however, That where said defendant, the Louisville & 
Nashville Railroad Company has in effect a tariff, or tariffs of rates, 
upon any commodity or commodities belonging to either of said 
classes and for any of said distances, less than that shown in said 
Maximum Table of Rates, and herein designated "maximum Rates, 
Kentucky Railroad Commission's Standard Tariff Number 1, Appli- 
cable to the Louisville & Nashville Railroad," said defendant shall 
not charge, collect or receive rates in excess of that shown by said 
tariff or tariffs. 

The Commission is further of the opinion that the Maximum Mile- 
age Scale of Rates published in Nashville, Chattanooga & St. Louis 
Railway Company's Local Tariff Number 7, effective May 1, 1900, 
for all distances therein shown under classes 1, 2, 3, 4, 5, 6, A, B, C, 
D, E, H, F, L, M and N, are extortionate, unjust and unreasonable 
in so far as same are in excess of the rates herein fixed in table desig- 
nated "Maximum Rates, Kentucky Railroad Commission's Standr 
ard Tariff Number 1, Applicable to the Louisville &• Nashville Rail- 
road Company.'. It is, therefore, Ordered, That the said defendant, 
the Nashville, Chattanooga & St. Louis Railway Company be, and it 
is, hereby forbidden to charge, collect and receive for the transporta- 
tion of commodities to and from points wholly within the State of 
Kentucky, rates in excess of the rates shown in said "Maximum 
Rates, Kentucky Railroad Commission's Standard Tariff Number 1, 
Applicable to the Louisville & Nashville Railroad," and for the classes 
and distances therein stated. 

Provided, however. That where said defendant, the Nashville, Chat- 
tanooga & St. Louis Railway Company has in effect a tariff, or 
tariffs, of rates upon any commodity or commodities belonging to 
either of said classes and for any of said distances, less than that 
shown in said Maximum Table of Rates, and herein designated "Max- 
imum Rates, Kentucky Railroad Commission's Standard Tariff Num- 
ber 1, Applicable to the Louisville & Nashville Railroad Company," 
said defendant shall not charge, collect or receive rates in excess of 
those shown by said tariff or tariffs. 

The Commission is further of the opinion that the maximum mile- 
age scale of rates published in the Illinois Central Railroad Com- 
pany's Local Freight Tariff No. A-1045, effective December 2, 1905, 
for all distances therein shown under classes 1, 2, 3, 4, 5, 6, A, B, 
C, D, E, H, F, K, L, M, N and O, are extortionate, unjust and unrea- 
sonable in so far as same are in excess of the rates hereinafter fixed 
in table designated "Maximum Rates, Kentucky Railroad Commis- 
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sion's Standard Tariff Number 2, Applicable to the Illinois Central 
Railroad Company." It is, therefore, Ordered, That said defend- 
ant, the Illinois Central Railroad Company be, and it is, hereby 
forbidden to charge, collect and receive for the transportation of 
commodities to and from points wholly within the State of Ken- 
tucky rates in excess of the rates shown in the following table for 
the classes and distances therein stated, to-wit : 
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Provided, however, That where said defendant, the Illinois Cen- 
tral Railroad Company has in effect a tariff, or tariffs, of rates upon 
any commodity or commodities belonging to either of said classes 
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and for any of said distances, less than that shown in said Maximum 
Table of Rates, and herein designated "Maximum Rates, Kentucky 
Railroad Commission's Standard Tariff Number 2, Applicable to the 
Illinois Central Railroad Company," said defendant shall not charge, 
collect or receive rates in excess of those' shown by said tariff or 
tariffs. 

The Commission is further of the opinion that all rates now in 
effect upon the Cincinnati, New Orleans & Texas Pacific Railway and 
the Southern Railway in Kentucky, as^ shown by their respective 
tariffs and mileage scale of rates on file in this office, respectively, 
to-wit : Cincinnati, New Orleans & Texas Pacific Railway Company's 
Local Mileage Tariff Number 8, effective January 1, 1906, and South- 
ern Railway Company in Kentucky's Local Tariff Number 4, effec- 
tive February 27, 1905, where the same are in excess of the mileage 
scah of rates hereinbefore fixed for the defendant, the Louisville & 
Nashville Railroad Company and herein designated ^'Maximum Rates, 
Kentucky Railroad Commission's Standard Tariff Number 1, Ap- 
plicable to the Louisville & Nashville Railroad Company," are hereby 
declared to be extortionate, unjust and unreasonable. It is, there- 
fore. Ordered, That said Cincinnati, New Orleans & Texas Pacific 
Railway Company and said Southern Railway Company in Kentucky 
be, and they are, hereby forbidden to charge, collect or receive for 
the transportation of commodities, rates in excess of those herein 
permitted to be charged by said Louisville & Nashville Railroad Com- 
pany as shown by said Standard Local Scale of Rates. 

Provided, however. That where either of said defendants, the said 
Cincinnati, New Orleans & Texas Pacific Railway Company or said 
Southern Railway in Kentucky, now has in effect rates lower than 
those fixed by said standard scale, said defendants shall not charge, 
collect or receive rates in excess of said lower rates as now published 
by said defendants, respectively. 

In view of the fact that the defendant, the Chesapeake & Ohio 
Railway Company, uses what is known as the "Official Classifica- 
tion," which is entirely different from the Southern Classification 
now in use by nearly all of the railroads in the State of Kentucky, 
and not being able at this time to assimilate said classifications, or 
to make an accurate comparison thereof, the Commission does not 
feel warranted at this time in making a mileage scale of rates or a 
classification for the use of the said Chesapeake & Ohio Railway 
Company. It is, however, of the opinion, and it is now Ordered, That 
said Chesapeake & Ohio Railway Company be, and it is, hereby for- 
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bidden to charge, collect and receive for the transportation of com- 
modities, rates in excess of those herein permitted to be charged by 
the defendant, the Louisville & Nashville Railroad Company, as shown 
by said "Maximum Rates, Kentucky Railroad Commission's Stand- 
ard Tariff Number 1, Applicable to the Louisville & Nashville Rail- 
road Company/' Said Chesapeake & Ohio Railway Company may 
assimilate its classification with that of the Southern Freight Classi- 
fication, and exceptions thereto, now in use by said Louisville & 
Nashville Railroad Company upon the basis heretofore adopted and 
now in use by said Chesapeake & Ohio Railway Company for such 
assimilation as shown by its tariffs now on file in this office. 

This Commission has not yet adopted a standard classification 
for any or all the railroads in the State, and in the absence of such 
classification, and for the purpose of effectuating this order, it now 
hereby adopts the Southern Freight Classification now in effect with 
the current exceptions issued by the various railroads, defendants 
hereinbefore named, applicable to Kentucky traffic, and the Com- 
mission reserves the power to revoke, change or modify this order 
and to change or modify any or all of said rates, classifications and 
exceptions thereto, and reserves further the power to make and issue 
a classification of its own for the use of any or all of said defend- 
ants; and it appearing to the Commission from tariffs now on file 
in this office that many of the commodities assigned to the various 
classes stated in the Maximum Rates, Kentucky Railroad Commis- 
sion's Standard Tariff Nos. 1 and 5, herein adopted, are transported 
by the respective railroads on commodity rates, or rates less than 
those fixed by said standard tariffs, it is now Ordered, That said 
commodity or such other rates as are lower than those fixed by said 
Railroad Commission's Standard Tariffs Numbers 1 and 2, shall re- 
main in effect as maximum rates until otherwise ordered by this 
board. 

All other questions herein are reserved for future determination, 
and the Commission will, from time to time, make and issue such 
orders upon all matters herein as may be deemed just and proper. 

It is further Ordered, That each of the defendants be furnished 
-with copies of this opinion and order, and copies of said Maximum 
Rates, Kentucky Railroad Commission's Standard Tariffs Nos 1 and 
2, attested by the Secretary of the Commission. 

C. C. McChord, Chairman, . . . 

A. T. SiLER, 

McD. Ferguson, 

Commissioners. 
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IN THE 

Circuit Court of the United States 

FOR THE EASTERN JUDIDIAL DISTRICT 
OF KENTUCKY 



Louisville & Nashville Railroad Company, - Complainant, 
vs. 

Charles C. McChord, Adam T. Siler and McDougal 
Ferguson, Individually, and as Constituting 
the Railroad Commission of the State of Ken- 
tucky^ --------_-- Defendants, 



BILL OF COMPLAINT. 



To the Judges of the Circuit Court of the United States for 
the Eastern District of Kentucky : 

The complainant, Louisville & Nashville Railroad Company, states 
it is a corporation duly created, chartered, organized and existing 
under the laws of the State of Kentucky, having its principal office 
and place of business in the city of Louisville, Jefferson County, 
Kentucky ; that it is a citizen and resident of said State, and by virtue 
of its charter and the amendments thereto, it has and had at the dates 
hereinafter mentioned, the power to sue and be sued, contract and 
be contracted with, and to construct, own, lease, control, maintain and 
operate steam railroads in the State of Kentucky and other States 
as a common carrier of intra-state and interstate freight and passen- 
gers; and it brings this, its bill of complaint against the defendants, 
Charles C. McChord, Adam T. Siler and McDougal Ferguson, indi- 
vidually, and as constituting the Railroad Commission of the State 
of Kentucky, who are citizens arid residents of said State. The 
defendant Adam T. Siler is an inhabitant of the Eastern Judicial 
District, and the defendants, Charles C. McChord and McDougal 
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Ferguson are inhabitants of the Western Judicial District of Ken- 
tucky. And the said defendants are the duly elected, qualified and act- 
ing members of and constitute the Railroad Commission of the State 
of Kentucky, the principal office of which Commission is fixed by 
law at Frankfort, the seat of government of said State, in the Eastern 
Judicial District of Kentucky, whereof the defendants as and con- 
stituting said Commission are all inhabitants. 

I. 

The complainant was incorporated and organized under an act 
of the General Assembly of the Commonwealth of Kentucky, entitled 
"An Act to Charter the Louisville & Nashville Railroad Company,'' 
approved March 5, 1850, whereby complainant was authorized to 
construct and operate a railroad from Louisville, Kentucky, to the 
State line in the direction of Nashville, Tennessee. Thereafter said 
charter was amended by an act of said General Assembly, approved 
March 20, 1851, and by its said charter as thus amended complainant 
was authorized to construct and operate a branch of its railroad to 
the Mississippi River, and any other branches it might desire. Again 
its charter was amended by an act of said General Assembly, approved 
January 17, 1856, and by its charter as thus amended complainant 
was authorized to purchase and hold any railroad constructed by any 
other company. Its said charter was amended by divers other acts 
of said General Assembly, and by virtue of its charter as thus amended 
from time to time, and upon the faith" thereof, complainant- has con- 
structed, purchased and acquired, and now owns, holds and operates 
the following railroads within the State of Kentucky: 

Miles. 
Main Stem, from Louisville to the Tennessee State line, con- 
structed about 1859 139.88 

Bardstown Branch, from Bardstown Junction, on Main Stem, 

to Bardstown, acquired about 1860, and Springfield Branch, 

from Bardstown to Springfield, acquired about 1889, and 

together constituting the Bardstown & Springfield Branch. 37.44 

Bloomfield Branch, from Shelbyville to Bloomfield, acquired 

September 28, 1901 26.72 

Cincinnati Division, from Louisville to Newport, acquired 

about 1881 113.83 

Clarksville & Princeton Branch, from Gracey to Tennessee 
State line, in the direction of Clarksville, Tennessee, ac- 
quired about 1886 ^ 23. 17 
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(That portion of this branch between Gracey and Princeton, 
acquired about the same time, 20.70 miles, is operated by 
the Illinois Central Railroad Company under a lease made 
to the Ohio Valley Railway Company.) 

Greensburg Branch, from Lebanon on the Knoxville Branch 
to Greensburg, acquired August 3, 1903 30.90 

Cumberland Valley Division, from Corbin on the Knoxville 
Branch to the Tennessee State line at Cumberland Gap, 
constructed about 1890 47. 12 

Chenoa Branch, from Cumberland River and Tennessee Rail- 
road Junction, on the Cumberland Valley Division, to Che- 
noa, acquired September 28, 1901 12.35 

Elkton & Guthrie Railroad Branch, from Elkton Junction to 
Elkton, operated under lease from the owners, dated De- 
cember 1, 1904 10.92 

Glasgow Railway Branch, from Glasgow Junction, on Main , 
Stem, to Glasgow, operated under lease from the owners, 
commencing in 1897 10. 50 

Henderson Division, from Guthrie, on Memphis line to Hen- 
derson 97.76 miles 

and Madisonville & Providence Branch from 
Madisonville, on the Henderson Division, to 
Providence 16. 10 miles 

acquired about 1879 ; total 113.86 

Kentucky Central. Division, Main Line, from 

Covington to Sinks, a point near Livingston, on 

the Knoxville Branch 149.88 miles 

Lexington & Paris Branch, from Lexington to 

Paris 17.86 miles 

Paris & Maysville Branch, from Paris to Mays- 

ville 49.48 miles 

Richmond Branch, from a point near Richmond 

to Rowland, on the Knoxville Branch 30.43 miles 

all acquired September 26, 1891 ; total 247.65 

Knoxville Branch, from Lebanon Junction on the Main Stem, 
to the Tennessee State line at Jellico, constructed at differ- 
ent times and completed about 1882 171 . 17 

Jellico, Birdeye & Northern Branch, or Halsey Branch, from 

Jellico to Halsey, acquired July 16, 1902 7.79 
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Knoxville, La Follette & Jellico Division, from Saxton to 

Tennessee State line, acquired January 1, 1905 3.73 

Lexington Branch, from Lagrange on the Cincinnati Division, 

to Lexington, acquired about 1881 67.00 

Shelby cut-off, from Christiansburg on the Lexington Branch, 
to Shelbyville, constructed about 1895 8.51 

Louisville, Harrod's Creek & Westport Branch, from First 
and Water streets, in Louisville, to Pipe Line Avenue, near 
the Louisville Waterworks, acquired about 1881 3.46 

(The remainder of this branch, from Pipe Line Avenue to 
Prospect, acquired at the same time, has been sold and con- 
veyed to the Louisville & Interurban Railway Company, but 
is operated by complainant for freight purposes) 7.70 

Memphis Line, from Memphis Junction, on the Main Stem, 
to the Tennessee State line at Guthrie, constructed about 
1859 . , 46.46 

Middlesborough Railroad, consisting of tracks around Mid- 
dlesborough, and extending therefrom to the Tennessee 
State line, acquired about 1897 16.02 

Owensboro & Nashville Division, from Owensboro to Adair- 
ville, 83.46 miles, with a branch from Penrod to Mud River, 
4.64 miles, acquired about 1880, total. 88. 10 

Shelby Branch, from Anchorage, on the Cincinnati Division, 

to Shelbyville, acquired about 1881 19. 10 

Wilton Branch, from Wilton Junction, on the Knoxville 

Branch, to Lorena, constructed about 1901 4.41 

Complainant also constructed, about 1903, and operates the 
Brush Creek Branch, from Brush Creek on the Kentucky 
Central Division, to Johnetta 4.85 

Complainant further states that it owns the Newport & Cin- 
cinnati Bridge, and operates the railroad tracks connected 
therewith from Newport to the Ohio State line, acquired in 
June, 1904 54 

Complainant also leased in 1902, and operates over the tracks 
of the Henderson Bridge & Railroad Company, formerly 
the Henderson Bridge Company, in and from Henderson 
to the Indiana State line .47 

Under trackage arrangements, acquired September 26, 1891, 
complainant operates over the tracks of the Covington & 
Cincinnati Elevated Railroad & Transfer and Bridge Com- 
pany, from Covington to Ohio State line 1 . 58 
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The total mileage of said railroad owned or leased and oper- 
ated by complainant in Kentucky for each of the fiscal years 
ended June 30, 1905, and June 30, 1906, was 1,265.23 

In addition to the foregoing mileage of railroads complain- 
ant owns, but does not operate, the Paducah & Memphis 
Division, acquired about 1897, which is leased to and oper- 
ated by the Nashville, Chattanooga & St.Louis Railway, 
the portion of said division situated in Kentucky being 49.40 

The said railroads so described within the State of Kentucky are 
parts of through lines of railroads operated by complainant. The 
Main Stem extends from Louisville to Nashville, Tennessee, and 
thence southwardly to Decatur, Birmingham, Montgomery and Mo- 
bile, Alabama, Pensacola, Florida, and through Mississippi to New 
Orleans, Louisiana. The Henderson Division extends from Nashville, 
Tennessee, through Guthrie and Henderson, Kentucky, to Evansville, 
Indiana, where it connects with complainant's St. Louis Division ex- 
tending through Indiana and Illinois to St. Louis, Missouri. The Cin- 
cinnati Division extends from Newport to Cincinnati, Ohio, and the 
Kentucky Central Division extends from Covington to Cincinnati, Ohio. 
The Kentucky Central Division also connects with the Knoxville 
Branch, which at Corbin connects with the Cumberland Valley Division, 
which extends to Big Stone Gap and Norton, Virginia. The Knoxville 
Branch extends to Jellico and Knoxville, Tennessee, thence by the 
lines of complainant to Atlanta, Georgia, and Murphy, North Carolina. 
The Memphis line extends from Guthrie southwestwardly.to Memphis, 
Tennessee; and at all terminal points of complainant's railroads, and 
at many other points, both in and out of Kentucky, complainant's 
lines of railroad make connections with other railroads, whereby 
there can be, and is carried on through bills of lading, freight between 
points in Kentucky and all parts of the United States. Complainant's 
system of railroads owned or leased, and operated by complainant, 
of which those in Kentucky, above described, are an integral part, 
contained 4,101.05 miles for the fiscal year ended June 30, 1905, 
and now contains an operated mileage of 4,290.08 in and out of 
Kentucky, and said system extends into, reaches and traverses thirteen^ 
States, viz.: Missouri, Illinois, Indiana, Ohio, Kentucky, Tennessee, 
Virginia, North Carolina, Georgia, Alabama, Florida, Mississippi and 
Louisiana. Complainant carries and has for many years carried a 
large traffic over its lines located in Kentucky, both freight and^ 
passenger, and both intra-state and interstate, about seventy (ZO^fc). 
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per cent, of such traffic transported over its lines in Kentucky in the 
fiscal year ended June 30, 1905, in prior years, and since, being 
strictly interstate traffic, and much of the remainder being virtually 
interstate traffic, the rates upon which having a direct and vital connec- 
tion with the rates on interstate traffic, and a far-reaching effect and 
influence upon commerce between the several States. 

11. 

Complainant states that by its said charter and the amendments- 
thereto it was authorized to charge and collect for the transportation 
of goods, merchandise and property of any kind whatever, any sum 
not exceeding the following rates, to- wit: 

For every one hundred pounds transported over twenty miles 
and under fifty miles, three and one-half (3j/^) mills for each mile; 
for all other transportation of freight and property, not exceeding 
four (4) mills for each mile per hundred pounds; for transporting 
single packages any distance weighing not less than one hundred 
pounds, twenty-five (25) cents; for transporting live stock, poultry, 
furniture, feathers, wool, rags, and other like bulky articles, weighing 
not more than sixty-five (65) pounds to the cubic foot, not exceeding 
fifteen (15) per cent, above the rates allowed to be charged for 
heavy merchandise. Gold, silver, bullion, money of all kinds, and 
mails, are excepted from the rates established in its said charter, 
and complainant's board of directors is thereby authorized to con- 
tract especially therefor. For the transportation of passengers com- 
plainant is authorized to charge not exceeding four (4) cents per 
mile for each passenger with his baggage, weighing not more than 
forty (40) pounds. Said maximum' rates, which complainant is 
thus authorized to charge and collect, are set out, in part, in section 
eighteen (18) of its original charter, approved March 5, 1850, and, 
in so far as they are not set out in that section, complainant is 
authorized by that section to charge and collect the same maximum 
rates^ as were, at the date of the passage and approval of its said 
original charter, authorized to be charged and collected by and on 
the railroad from Lexington to Frankfort, Kentucky, which maximum 
rates were on March 5, 1850, as set out in section twenty (20) of 
the act of the General Assembly of the Commonwealth of Kentucky, 
entitled, "An Act to incorporate the Lexington & Frankfort Railroad 
Company," approved February 28, 1848, and said maximum rates 
so provided for in section twenty (20) of said last-mentioned act 
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were in full force and effect, charged and collected, upon said rail- 
road from Lexington to Frankfort on March 5, 1850. 

Complainant states that by reason of the premises there was thus 
a valid contract made, which still subsists, between the Commonwealth 
of Kentucky and complainant, whereby complainant was, and is au- 
thorized to charge and collect on the railroads owned or leased and 
operated by it within said Commonwealth, rates for the transporta- 
tion of freight and passengers, not exceeding the maximum rates 
herein above set out, under its said charter and the amendments there- 
to, and complainant states that said railroads in Kentucky were con- 
structed and acquired by it upon the faith of said contract. Complain- 
ant further states that the provisions of it^ said charter which thus 
granted and authorized it to charge and collect the maximum rates 
aforesaid have never been repealed by any act of the General Assembly 
of the Commonwealth of Kentcky, and the same are still in full force 
and effect. 

Complainant states that it has never charged and collected on any 
of the railroads it owned or operated for the transportation of prop- 
erty or persons in the State of Kentucky any rate or rates in excess 
of the maximum rates prescribed and authorized by its charter as 
aforesaid. 

III. 

Complainant states that by section two hundred and nine (209) 
of the Constitution of the State of Kentucky, adopted Sepember 28, 
1891, the Railroad Commission of that State was established and pro- 
vided for as follows : 

"A commission is hereby established, to be known as *The 
"Railroad Commission' which shall be composed of three Com- 
"missioners. During the session of the General Assembly which 
"convenes in December, eighteen hundred and ninety-one, and 
"before the first day of June, eighteen hundred and ninety-two, 
"the Governor shall appoint, by and with the advice and consent 
"of the Senate, said three Commissioners, one from each Superior 
"Court District as now established, and said appointees shall 
"take their office at the expiration of the terms of the present 
"incumbents. The Commissioners so appointed shall continue 
"in office during the term of the present Governor, and until their 
"successors are elected and qualified. At the regular election 'in 
"eighteen hundred and ninety-five and every four years there- 
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"after, the Commissioners shall be elected, one in each Superior 
"Court District^ by the qualified voters thereof, at the same time 
**and for the same term as the Governor. No person shall be 
"eligible to said office unless he be, at the time of his election, at 
"least thirty years of age, a citizen of Kentucky two years, and a 
"resident of the district from which he is chosen, one year next 
"preceding his election. Any vacancy in this office shall be filled 
"as provided in section one hundred and fifty-two of this Consti- 
"tution. The General Assembly may from time to time change 
"said districts so as to equalize the population thereof; and 
"may, if deemed expedient, require that the Commissioners be all 
"elected by the qualified voters of the State at large. And if so 
"required, one Commissioner shall be from each district. No 
"person in the service of any railroad or common carrier company 
"or corporation, or of any firm or association conducting business 
"as a common carrier, or in anywise pecuniarily interested in 
"such compatiy, corporation, firm or association, or in the rail- 
"road business, or as a common carrier, shall hold such office. 
"The powers and duties of the Railroad Commissioners shall be 
"regulated by law ; and until otherwise provided by law the com- 
"mission so created shall have the same powers and jurisdiction, 
"perform the same duties, be subject to the same regulations, 
"and receive the same compensation, as now conferred, pre- 
"scribed and allowed by law to the existing Railroad Commission- 
"ers. The General Assembly may, for cause, address any of said 
"Commissioners out of office by similar proceedings as in the 
"case of Judges of the Court of Appeals; and the General As- 
"sembly shall enact laws to prevent the nonfeasance and mis- 
"feasance in office of said Commissioners, and to impose proper 
"penalties therefor." 
Complainant states that said Railroad Commission on, or prior 
to September 28, 1891, the date the present Constitution of the State 
of Kentucky was adopted and went into effect, had not been em- 
powered by any then existing constitutional or statutory provision to 
regulate or to fix the rate, toll or compensation, which a railroad 
company or corporation might charge, collect or receive for the 
service of transporting freight or passengers over its line or lines 
of railroad in that State, nor was there any attempt made by the 
General Assembly of the State of Kentucky afterward to confer such 
power upon said Commission until March 10, 1900, when said Gen- 
eral Assembly attempted to grant such power to said Commission by 
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enacting what is commonly called the "McChord Act," which, in- 
cluding its title, is as follows : 

"An Act to prevent railroad companies or corporations own- 
"ing and operating a line or lines of railroad, and its officers, 
"agents and employes from charging, collecting or receiving ex- 
"tortionate freight or passenger rates in this Commonwealth, and 
"to further increase and define the duties and powers of the 
"Railroad Commission in reference thereto, and prescribing the 
"manner of enforcing the provisions of this act and penalties for 
"the violation of its provisions. 

"Be it enacted by the General Assembly of the Commonwealth 
"of Kentucky : 

"1. When complaint shall be made to the Railroad Commis- 
"sion accusing any railroad company or corporation of charging, 
"collecting or receiving extortionate freight or passenger rates, 
"over its line or lines of railroad in this Commonwealth, or when 
"said commission shall receive information, or have reason to 
"believe that such rate or rates are being charged, collected or 
"received, it shall be the duty of said commission to hear and 
"determine the matter as speedily as possible. They shall give 
"the company or corporation complained of not less than ten days' 
"notice, by letter mailed to an officer or employe of said company 
"or corporation, stating the time and place of the hearing of same ; 
"also the nature of the complaint or matter to be investigated, and 
"shall hear such statements, arguments or evidence offered by 
"the parties as the commission may deem relevant, and should 
"the commission determine that the company or corporation is, 
"or has been, guilty of extortion, said commission shall make 
"and fix a just and reasonable rate, toll or compensation, which 
"said railroad company or corporation may charge, collect or 
"receive for like services thereafter rendered. The rate, toll 
"or compensation so fixed by the commission shall be entered and 
"be an order on the record book of their office and signed by the 
"commission, and a copy thereof mailed to an officer, agent or 
"employe of the railroad company or corporation affected thereby, 
"and shall be in full force and effect at the expiration of ten ^ys 
"thereafter, and may be revoked or modified by an order like- 
"wise entered of record. And should said railroad company 
"or corporation or any officer, agent or employe thereof, charge, 
"collect or receive a greater or higher rate, toll or compensation 
"for like services thereafter rendered than that made and fixed 
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"by said commission, as herein provided, said company or cor- 
"poration, and said officer, agent or employe shall each be deemed 
"guilty of extortion, and upon conviction shall be fined for the 
"first offense in any sum not less than five hundred dollars, nor 
"more than one thousand dollars, and upon a second conviction, 
"in any sum not less than one thousand dollars nor more than 
"two thousand dollars, and for a third and succeeding convic- 
"tions, in any sum not less than two thousand dollars nor more 
"than five thousand dollars. 

"2. The Circuit Court of any county into or through which 
"the line or lines of road carrying such passenger or freight, 
"owned or operated by said railroad, and the Franklin Circuit 
"Court shall have jurisdiction of the offense against the railroad 
"company or corporation offending, and the Circuit Court of the 
"county where such offense may be committed by said officer, 
"agent or employe, shall have jurisdiction in all prosecutions 
"against said officer, agent or employe, 

"3. Prosecutions under this act shall be by indictment. 

"4. All prosecutions under this act shall be commenced within 
"two years after the offense shall have, been committed. 

"5. In making said investigation, said commission may, when 
"deemed necessary, take the depositions of witnesses before an 
"examiner or notary public, whose fee shall be paid by the State, 
"and upon the certificate of the chairman of the commission, 
"approved by the Governor, the Auditor shall draw his warrant 
"upon the Treasurer for its payment. 

"Approved March 10, 1900." 

By this act the said General Assembly, without lawful power 3o 
to do, undertook to authorize said Railroad Commission, when com- 
plaint shall be made to it, or when it receives information, or 
has reason to believe that any railroad company or corpora- 
tion, is charging, collecting or receiving extortionate freight or pas- 
senger rates over its line or lines of railroad in the State of Kentucky, 
to perform judicial functions, that is to say, to hear and determine the 
matter as speedily as po*ssible, having first given ten days' notice to 
the company or corporation complained of by letter mailed to an 
officer or employe of said company or corporation, stating the time 
and place of the hearing, also the nature of the complaint or matter 
to be investigated; and the said General Assembly by the act afore- 
said, without lawful power so to do, attempted to confer the judicial 
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power upon said Commission to hear such statements, arguments or evi- 
dence offered by the parties as the said Commission may deem relevant ; 
and, should said Commission determine, in the exercise of the powers 
of a court sought to be thus granted to it, that the company or cor- 
poration is, or has been, guilty of extortion, the said General Assembly, 
without lawful power so to do, undertook to grant or delegate to said 
Commission legislative power, and to impose on it the duty to make 
and fix, without further notice or investigation, a just and reasonable 
rate, toll or compensation which such railroad company or corpora- 
tion may charge, collect or receive for like services thereafter ren- 
dered. According to the provisions of said act the rate, toll or com- 
pensation so fixed by said Commission shall be entered and be an 
order on the record book of its office, and be in full force and effect 
at the expiration of ten ,days after said Commission shall have itiailed 
a copy of the order fixing the same to any officer, agent or employe of 
the company or corporation affected thereby; and said act further 
provides that such order of said Commission may be at any time, 
without further notice, evidence or investigation, revoked or modified 
by an order of said Commission likewise entered of record. 

It is further provided by said act that should such railroad com- 
pany or corporation, or any officer, agent or employe thereof, 
charge, collect or receive a greater or higher rate, toll or com- 
pensation for like services thereafter rendered than that made and 
fixed by said Commission, as aforesaid, said company or corpora- 
tion, and said officer, agent or employe, shall each be deemed 
guilty of extortion, and, upon conviction, shall be fined for the first 
offense in any sum not less than five hundred ($500) dollars, nor 
more than one thousand ($1000) dollars, and, upon a second con- 
viction, in any sum not less than one thousand ($1000) dollars, 
nor more than two thousand ($2000) dollars, and for a third and suc- 
ceeding conviction in any sum not less than two thousand ($2000) 
dollars, nor more than five thousand ($5000) dollars. 

The said act further provides that the Circuit Court of any 
county into or through which the line or lines of road carrying 
such passenger or freight, owned or operated by such railroad 
company or corporation, and the Franklin Circuit Court, in said 
State, shall have jurisdiction of the offense against the railroad 
company or corporation offending, and the Circuit Court of the 
county where such offense may be committed by said officer, 
agent or employe, shall have jurisdiction in all prosecutions against 
said officer, agent or employe. 
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IV. 

By the provisions of Section 819, Kentucky Statutes, which is 
Section 226 of an act entitled, "An Act providing for the creation 
and regulation of private corporations," which became a law April 
5, 1893, the offenses of extortion and unjust discrimination by a 
railroad company or corporation are required to be prosecuted by 
indictment or action in the name of the Commonwealth of Ken- 
tucky, upon information filed by the Railroad Commissioners, and 
such indictments shall be made only upon the recommendation or 
request of the Railroad Commission filed in the court having juris- 
diction of the offense. This section is in substance the same as 
section four (4) of the act of the General Assembly of the State of 
Kentucky, approved April 6, 1882, entitled, "An Act to prevent 
extortion and discrimination in the transportation of freight and 
passengers by railroad corporations and in aid of that purpose to 
establish a board of Railroad Commissioners and define its powers 
and duties," set forth in the General Statutes of Kentucky, edition 
of 1888, page 1023. The said act of March 10, 1900, known as the 
McChord Act, does not appear to have been intended to change 
the settled legislative policy that indictments for such offenses 
should be found on the recommendation of the Railroad Commis- 
sion, and the duty of enforcing any orders making and fixing a rail- 
road rate under the provisions of the last mentioned act rests on 
the defendants constituting the said Railroad Commission. 

V. 

The Constitution of the State of Kentucky, which is now and 
has been since September 28, 1891, in full force and effect, contains 
these provisions: 

"Sec. 27. The powers of the government of the Common- 
"wealth of Kentucky shall be divided into three distinct 
"departments, and each of them be confined to a separate body 
"of magistracy, to wit: Those which are legislative, to one; 
"those which are executive, to another; and those which are 
"judicial, to another. 

"Sec. 28. No person, or collection of persons, being of one 
"of those departments, shall exercise any power properly be- 
"longing to either of the others, except in the instances here- 
"inafter expressly directed or permitted." 
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Said State Constitution also provides as follows: 

'*Sec. 109. The judicial power of the Commonwealth, both 
"as to matters of law and equity, shall be vested in the Senate 
"when sitting as a court of impeachment, and one Supreme 
"Court (to be styled the Court of Appeals) and the courts 
"established by this Constitution. 

"Sec. 135. No courts, save those provided for in this Con- 
stitution, shall be established." 

The said.Railroad Commission is not a court established by said 
Constitution, nor is it by any provision thereof vested with any 
judicial or legislative powers or functions whatever concerning 
rates or otherwise, nor is the General Assembly thereby authorized 
to legislate upon, regulate or fix such rates for the transportation 
of freight or passengers, or to grant or delegate any judicial or 
legislative powers to said Commission to regulate or fix railroad 
rates for the transportation of freight or passengers within the 
State of Kentucky. - But, notwithstanding said provisions of the 
present Constitution of the State of Kentucky, the General Assem- 
bly, in violation thereof, by said McChord Act of March 10, 1900, 
attempted to grant and delegate to and combine in said Railroad 
Commission all three of the fundamental powers of said State 
government or of a government republican in form, viz. : Those 
which are legislative ; those which are executive ; and those which 
are judicial; so that said Commission is an anomalous and uncon- 
stitutional body, which, with respect to all proceedings or investi- 
gations before it concerning the rates charged, collected or received 
by railroad carriers of intrastate freight and passengers, occupies 
the attitude of complainant, judge, legislator and prosecutor. It 
may itself be the complainant, or may act as the complainant's 
attorney; as judge, it may try all preliminary questions and pass 
on the guilt or innocence of the carrier accused of extortion; as 
legislator, it may make and fix the compensation of the carrier 
found by it guilty of extortion for like services thereafter rendered ; 
as informer, it may procure indictments by the Grand Jury for any 
disobedience of its legislative acts; and as prosecutor, it may 
recover in behalf of the State from the carrier thus indicted the 
penalties imposed by said act for such disobedience. 

No appeal to any court or tribunal possessing judicial powers 
is allowed or provided for by said McChord Act, or any other 
statute of the State of Kentucky, in behalf of the railroad carrier, 
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from any order of said Commission adjudging it guilty of exortion, 
or from any order of said Commission making and fixing what it 
shall have determined to be a just and' reasonable rate, toll or com- 
pensation, which such railroad carrier may charge, collect or 
receive for like services thereafter rendered, in lieu of the rate, 
toll or compensation held by said Commission to be extortionate. 
A judicial investigation or judicial review of the question of the 
reasonableness of the existing rate, toll or compensation being 
charged, collected or received by a railroad carrier, or of the accu- 
sation of extortion, is not allowed or provided for by said McChord 
Act or any statute of the State of Kentucky. The order or judg- 
ment of said Commission adjudging that an existing rate of any 
railroad carrier operating a line of road in the State of Kentucky 
for the transportation of intrastate freight or passengers is extor- 
tionate, or that such carrier is guilty of extortion, is final and con- 
clusive, or intended so to be, by any fair or reasonable construc- 
tion of said act; and in any prosecution by indictment in the 
Circuit Court, having criminal jurisdiction to recover the penalties 
imposed by said act for disregarding such order or judgment 
of said Commission, or for charging, collecting or receiving a 
higher or greater rate, toll or compensation for like services there- 
after rendered than that made and fixed by said Commission, 
neither the carrier, its officer, agent of employe, indicted for the 
alleged offense of extortion, is allowed by the terms or provisions 
of said McChord Act, or any statute of the State of Kentucky, to 
make or establish by evidence the defense that the existing rate 
charged, collected or received is just and reasonable, or that the 
rate made and fixed by said Commission is not just and reasonable. 

Furthermore, were such a defense allowed, the issue raised 
thereby could not be, in the nature of the case, tried by a jury or 
a court of criminal jurisdiction. Besides, different juries or courts, 
were such a defense permitted, might reach different conclusions 
on the same or similar testimony as to whether the offense of 
extortion had been committed; and the criminality of the act of 
the carrier or its officer, agent or employe indicted would depend 
on the view of the jury or court of the reasonableness of the rate 
charged, collected or received, and the question of reasonableness 
would depend on many uncertain and complicated elements. 

Complainant states that the rate, toll or compensation made 
and fixed by said Commission as, in its opinion, a just and reason- 
able one for certain services in the transportation of intrastate 
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freight or passengers, to be thereafter followed or observed by the 
carrier, is, by any fair or reasonable construction of said McChord 
Act, not simply advisory nor merely prima facie just and reason- 
able, but final and conclusive as to what is a just and reasonable 
rate, toll or compensation for the services of the carrier, as pre- 
scribed by said Commission, for like services thereafter rendered, 
and said act neither contemplates nor allows any issue to be made 
or inquiry to be had as to the justness or reasonableness in fact 
of any rate, toll or compensation made and fixed by said Com- 
mission, which, under the provisions of said act, is the only one 
that is lawful, and in contemplation of law, the only one that is just 
and reasonable, and in any proceeding under said act to enforce the 
final order or ruling of said Commission, in these respects, by the re- 
CQvery of the fines and penalties imposed thereby or otherwise, there is 
no fact left to be traversed or reviewed by the court or jury, except 
the fact of. the alleged violation of said act in not complying with 
such final order or ruling of said Commission. 

Complainant states that said McChord Act is violative of the 
sections of the State Constitution of Kentucky hereinbefore referred 
to, and is, therefore, void. 

VI. 

Complainant further states that said McChord Act is not only 
unconstitutional and void as violative of the Constitution of the 
State of Kentucky, but it constitutes an abandonment by said 
State of a republican form of government in so far as it undertakes 
to vest legislative, executive and judicial powers of an absolute 
and arbitrary nature over the property of railroad carriers in one 
body or tribunal styled the Railroad Commission, and is thus 
violative of the letter and spirit of Section 4, Article IV, of the 
Constitution of the United States, and is, therefore, void. 

The said act deprives the carrier interested or affected of its 
right to a judicial investigation by due process of law under the 
forms and with the machinery provided by the wisdom of suc- 
cessive ages for the investigation judicially of the truth of the 
matter in controversy, and substitutes therefor as an absolute final- 
ity the action of said Railroad Commission, which, in view of the 
provisions of the Constitution of the State of Kentucky, is and can 
be at most, only an administrative body or tribunal, and is not and 
can not be clothed with judicial powers or functions, and does not 
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possess the machinery of a court of justice, and is, therefore, incapa- 
ble of affording the judicial investigation to which complainant and 
other railroad carriers are entitled, and by the enforcement of the 
provisions of said act complainant is denied the privilege and right 
to have judicially determined by a court of competent jurisdiction 
whether or not the rates charged, collected or received by it for 
the transportation of intrastate freight and passengers on its lines 
of road in the State of Kentucky, are just and reasonable, and 
whether or not the rates made and fixed by said Commission for 
like services thereafter rendered are in fact just arid reasonable, 
or a confiscation or spoliation of its property. 

Furthermore, complainant states that said McChord Act, in so 
far as it attempts to clothe said Railroad Commission with legis- 
lative, executive and judicial powers of an arbitrary nature over 
the property of railroad carriers and the use thereof, is an act by 
the State of Kentucky, the enforcement of which operates to 
deprive such carriers of their property without due process of law, 
and to deny such carriers the equal protection of the laws, and said 
act is, therefore, unconstitutional and void, being in violation of 
Section 1, Article XIV, of the amendments to the Constitution of 
the United States. 

Complainant further states that said McChord Act has not been 
construed in any case by the Court of Appeals, the highest court 
of the State of Kentucky, nor has it been upheld in any case as 
valid or constitutional, measured by either the Constitution of 
the State of Kentucky or the Constitution of the United States, by 
any court of competent jurisdiction, either State or Federal. 

VII. 

Complainant further states that in its effort to prevent any 
judicial inquiry as to the validity of said McChord Act the General 
Assembly of the State of Kentucky burdened with excessive, 
extreme and cumulative fines and penalties any challenge thereof 
in the courts, so that the carrier or party affected thereby is 
necessarily constrained to submit to an unjust and unreasonably 
low rate made and fixed by said Commission for its services in 
transporting intrastate freight or passengers, rather than take the 
chances of the fines and penalties imposed for a refusal or failure to 
comply with said Commission's final order making and fixing such 
rate, and thus such carriers are deprived by the State of Kentucky, 
through the operation of said act, of the equal protection of the 
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laws in violation of Section 1, Article XIV, of the Amendments 
to the Constitution of the United States. 

Furthermore, the fines and penalties imposed and made cumu^ 
lative by said McChord Act are excessive within the meaning and 
intent, and in violation of Section 17 of. the State Constitution of 
Kentucky, and of Article VIII of the amendments to the Constitu- 
tion of the United States, and said, act is, therefore, unconstitu- 
tional and void. 

VIII. 

Complainant states that, while all other common carriers are 
subject only to the common law requirement that their rates shall 
be just and reasonable, and, in case of a controversy, are entitled 
to have the judgment of the courts upon the question of the 
reasonableness thereof, the State of Kentucky by said McChord 
Act singles out common carriers by railroad and denies them the 
equal protection of the laws granted by said State to all other 
common carriers, and deprives railroad carriers of any opportunity 
to have a judicial determination of the reasonableness of their 
rates, when the same are called in question or charged to be extor- 
tionate, and substitutes therefor the arbitrary determination of 
said Railroad Commission, a non-judicial body, which does not, 
and can not afford a judicial hearing or determination of such 
questions brought before it; and, whereas, all other common car- 
riers, in the event of a judicial determination by a court of com- 
petent jurisdiction that their rates are unreasonable, are bound to 
refund only the excess of such rates over what are just and reason- 
able rates, and no other penalty or burden attaches to such judicial 
determination, a common carrier by railroad is, by the provisions 
of said act, subjected, in the absence of any judicial investigation 
or determination whatever as to whether its rate is reasonable, and 
simply upon the determination of siid non-judicial body that such 
railroad carrier is, or has been guilty of extortion, to the penalty of 
having the power to make and fix its rate taken out of its hands 
and vested exclusively in said Commission, which is then, accord- 
ing to the provisions of said act, required to make and fix what it 
may think is a just and reasonable rate, toll or compensation to 
be charged, collected or received by such railroad carrier for like 
services thereafter rendered, and if such railroad carrier fails or 
refuses to comply with the rate made and fixed by said Com- 
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mission it is subjected, for every shipment passing over its line 
of road to which said Commission may desire the rate made and 
fixed by it to apply, to the prosecutions, excessive fines and cumu- 
lative penalties imposed and prescribed by said act, and thus such 
railroad carrier is deprived of its property without due process of 
law, and denied the equal protection of the laws, in violation of 
Section 1, Article XIV, of the amendments to the Constitution of 
the United States. 

IX. 

Complainant states that said McChord Act relates to and affects 
all freight and passenger rates charged, collected or received by 
railroad carriers in the State of Kentucky, and is not restricted to 
rates actually charged, collected or received within said State for 
the transportation of traffic, having its origin and destinartion in 
said State, and by its terms and provisions said act is an express 
and direct interference with, and regulation of interstate commerce, 
and in conflict with sub-section three (3), section eight (8), of 
article one (1) of the Constitution of the United States, which 
vests in the Congress of the United States the exclusive power to 
regulate commerce among the several States, which power the Con- 
gress has exercised by "An Act to regulate commerce," approved 
February 4, 1887, and the amendments thereto, and said McChord 
Act is, therefore, unconstitutional and void. 

X. 

Complainant further states that one J. Ed. Guenther, of Owens- 
boro, Kentucky, wrote and mailed three communications, dated 
December 21, 1904, January 13, 1905, and February 3, 1905, ad- 
dressed to the defendant, C. C. McChord, who was then, and is 
still Chairman of the Railroad Commission of the State of Ken- 
tucky, wherein the said Guenther complained in substance that the 
rates charged by the Louisville & Nashville Railroad Company, 
Illinois Central Railroad Company, and Louisville, Henderson & 
St. Louis Railway Company, on interstate freight to and from 
Owensboro, as compared with the rates on like freight to and from 
Evansville, Indiana, and on intrastate freight to and from points 
in Kentucky to and from Owensboro, were unjust and unreason- 
able. For the purpose of investigating said Guenther's complaint, 
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said Commission held a meeting at Owensboro on February 27, 
1905, of which this complainant received notice, and also at other 
times and places ; and in the course of such investigation it devel- 
oped that the jobbers at Owensboro were under some apparent 
disadvantage as compared with the jobbers at Henderson, Ken- 
tucky, and Evansville, in doing business at points in Kentucky 
reached via Green River. It also developed that so far as this com- 
plainant, Louisville & Nashville Railroad Company, was concerned, 
its rates from Owensboro to points on its Henderson Division had 
been somewhat increased on account of the operation of the long 
and short haul provision in the present Constitution of Kentucky, 
which became effective September 28, 1891 ; but during the hear- 
ing of said Guenther's complaint, local rates out of Owensboro 
to Henderson Division stations were put back to practically where 
they were before that provision took effect, and some changes 
were made in local rates to stations reached via Green River, 
which more nearly placed Owensboro on an equality with Evans- 
ville as to these stations, all of which was done with the full 
knowledge of said Commission. On August 16, 1905, at the con- 
clusion of said investigation, said Commission announced its deci- 
sion, that, so far as the interstate rates complained of were con- 
cerned, Owensboro was entitled to the Evansville basis, and 
ordered that a petition in accordance with the provisions of Section 
826, Kentucky Statutes, be filed before the Interstate Commerce 
Commission against all railroad carriers in Trunk Line and Central 
Freight Association territory participating in business to and from 
Owensboro and Henderson, asking that such carriers be compelled 
to put those cities on the same basis as Evansville. This petition 
was subsequently filed, and said controversy with respect to inter- 
state freight rates is still pending and undetermined before the 
Interstate Commerce Commission. As to the local rates com- 
plained of, said Commission then made no finding. 

Thereafter the said Guenther prepared an amended complaint, 
which said Commission permitted to be filed, to which this com- 
plainant and all other railroad companies operating lines in the 
State of Kentucky were made defendants, and wherein it was 
alleged, in substance, that all local freight rates to and from all 
local points in the State of Kentucky as fixed and charged by all 
railroad companies on all classes of freight were excessive, dis- 
criminatory and extortionate. In his prayer for relief he asked 
the said Commission to revise and adjust not only the local freight 
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rates in and out of Owensboro, but the rates between all local 
points, from and to every local point, throughout the entire State of 
Kentucky. 

On September 14, 1905, three lumber companies of Louisville, 
Kentucky, viz., the Norman Lumber Company, Louisville Veneer 
Mills, and Calloway Lumber Company, tendered their petition to 
be made parties to said Guenther's proceeding and complained 
with respect to all local rates in the State substantially as the latter 
had in his amended complaint, but particularly the classifications 
made by railroad carriers of different kinds of logs, lumber, cross- 
ties and other timber commodities, and of the rates thereon to 
and from all points in Kentucky as unjust, discriminatory and 
extortionate. These lumber companies also complained that ship- 
pers of logs and lumber on flat cars were required by such carriers 
to furnish the standards to secure the loads on such cars and that 
such standards were treated as part of the logs or lumber hauled 
with no deduction from the freight charge thereon. 

On October 3, 1905, certain attorneys, claiming to have been 
employed by the Governor pursuant to a notice by the Attorney- 
general that he was so engaged in other matters he could not give 
the questions involved in the complaints aforesaid before bdid 
Commission, his full time and attention, and to thus represent the 
Commonwealth of Kentucky, tendered and offered to file an inter- 
vening petition making said Commonwealth a party complainant 
against all the railroad companies operating lines in said State as 
defendants. To the offer of said attorneys to have the Common- 
wealth of Kentucky made a party to said proceeding, and to file 
said pleading in its name and behalf, this complainant objected 
on the ground that there is no statute or other authority of law 
making it the duty of the Attorney-general to represent the com- 
plainant in such a proceeding concerning railroad rates on intra- 
state traffic before said Commission, or to make the Common- 
wealth of Kentucky a party complainant thereto or to represent 
said Commonwealth therein, and that any notice by the Attorney- 
getjeral of his inability to attend to said proceeding did not author- 
ize the Governor to employ attorneys in behalf of the Common- 
wealth of Kentucky, or to make said Commonwealth a party com- 
plainant thereto by an intervening petition or otherwise. But, 
notwithstanding there was no legal authority therefor, said Com- 
mission, on October 12, 1905, over the objection aforesaid of this 
complainant, as well as like objections made at the time by the 
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Other defendant carriers in said proceeding, ordered that the Com- 
monwealth of Kentucky be made a party complainant, and allowed 
said intervening petition to be filed, so that said Commonwealth 
might prosecute said proceeding against this complainant and all 
the other carriers made defendants thereto. At. the same time 
said lumber companies were ordered to be made complainants. 

Complainant states said intervening petition thus filed and 
thereafter prosecuted in the name of the Commonwealth of Ken- 
tucky, without authority of law, alleged generally that 'the rates 
charged, collected and received by complainant and other railroad 
carriers in Kentucky, were discriminatory, unreasonable and extor- 
tionate. Prior to the filing of said intervening petition for the 
Commonwealth of Kentucky, the said Guenther, on October 3, 
1905, asked said Commission to be allowed to dismiss his com- 
plaint and amended complaint, stating he did not desire to and 
would not prosecute said proceeding any further against the car- 
riers made defendants thereto, but said Commission refused to let 
him do so, and said Guenther thereafter took no further step in 
the prosecution of said proceeding. 

Complainant states that said McChord Act expressly provides that, 
when complaint shall be made to said Commission accusing any rail- 
road company or corporation of charging, collecting or receiving any 
extortionate freight or passenger rates, said Commission "shall give 
the company or corporation complained of not less than ten days* 
notice, by letter mailed to an officer, or employe thereof, stating the 
time and place of the hearing of same; also the nature of the com- 
plaint or matter to be investigated." This provision of the statute was 
not complied with, and this complainant was not notified of the nature 
of the complaint, that is, the particular rate or rates complained of 
were not specified. In none of the complaints or amended complaints 
in said proceeding before said Commission was there any specific or 
definite statement as to what rate, or between what points, or on 
what line of road, or on what class of freight or what commodity, 
was complained of or intended to be attacked as extortionate, except 
in the complaint of said lumber companies. Before answering the 
complaints, amended complaints and intervening petitions in the pro- 
ceeding aforesaid, this complainant, before the defendants constituting 
said Commission, took the following steps, to wit: 

1. Filed a general demurrer to said Guenther 's amended com- 
plaint, because it did not state facts sufficient to constitute or support 
a cause of action against this complainant; 
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2. Moved that said Guenther be required to elect which of the 
alleged causes of action improperly joined and set forth in his amended 
complaint he would prosecute, and also to elect which one of the sev- 
eral defendant railroad carriers he would prosecute his complaint 
against, and, on his refusal to so elect, that all matters or statements 
therein concerning this complainant be stricken out, and further moved 
that said Guenther 's complaint against this complainant be heard sep- 
arately and apart from his complaint against the other defendant 
carriers; * 

3. Moved that all of said Guenther's amended complaint with 
respect to alleged discrimination in rates by this complainant between 
different communities be stricken out, because said Commission had 
no jurisdiction thereof; 

4. Moved that said Guenther be required to make more definite 
and specific his amended complaint, and to file a bill of particulars 
showing specifically what local freight rates, and from and to what 
points, and on what commodities as fixed and charged by this com- 
plainant, were excessive, discriminatory and extortionate; what rates 
discriminated in favor of one community against others, and on what 
commodities, as well as the names of such communities; 

5. Moved that the intervening petition of said lumber companies 
be stricken from the files of said Commission, because the same was 
filed without authority of law, and said lumber companies were neither 
necessary nor proper parties complainant to said proceeding; 

6. Moved that all that part of the intervening petition of said 
lumber companies referring to the classifications of logs, lumber, cross- 
ties and timber commodities be stricken out, because said Commission 
had no jurisdiction over classifications, and also that so much thereof 
as prayed that all rates on all commodities in Kentucky be reviewed 
and revised be stricken therefrom, because said lumber companies had 
no interest whatever in any rates on any commodities, except on logs, 
lumber, cross-ties and timber commodities; 

7. Moved that the intervening petition of the Commonwealth of 
Kentucky be stricken from the files of said Commission, because the 
same was filed without authority of law, and said Commonwealth was 
neither a necessary nor proper party complainant in said proceeding 
concerning the rates charged or collected by this complainant for the 
transportation of freight on its lines in the State of Kentucky ; 

8. Moved that said Commonwealth be required to elect which of 
the alleged causes of action improperly joined in its intervening peti- 
tion it would prosecute, and to elect which one of the several defend- 
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ant carriers it would prosecute its complaint against, and, on its refusal 
to so elect, that all matters and statements in its intervening petition 
concerning any alleged cause of acion against this complainant so im- 
properly joined with alleged causes of action against the other defend- 
ant carriers be stricken therefrom ; 

9. Moved that the Commonwealth of Kentucky be required to 
file a bill of particulars, to make its intervening petition more definite 
and certain, to specify what rates and on what commodities or freight 
and between what points on its lines in Kentucky were claimed by it 
to be extortionate, and what communities this complainant's rates dis- 
criminated against or preferred ; 

10. Filed a special demurrer to the intervening petition of the 
Commonwealth of Kentucky, because it showed said Commission had 
no jurisdiction of this complainant or of the subject of the action 
therein stated, and that said Commonwealth had not legal capacity 
to sue or prosecute its complaint in the proceeding before said Com- 
mission ; 

11. Filed a general demurrer to the intervening petition of said 
Commonwealth, because it did not state facts sufficient to constitute 
or support a cause of action or complaint in behalf of said Common- 
wealth against this complainant; 

12. Moved that all of the intervening petition of the Common- 
wealth of Kentucky concerning alleged discrimination in rates between 
communities, and preference to some localities against others, be 
stricken out, because said Commission had no jurisdiction thereof. 

Each and all of this complainant's said demurrers and motions 
were arbitrarily overruled, ignored and disregarded by the defendants 
herein, as were like demurrers and motions made at the same time 
by the other carriers made defendants to said proceeding, and there- 
upon said Commission ruled that the entire subject of railroad rates 
was before it, and decided to proceed with its investigation, so-called, 
of such rates between all points on all railroads and on all classes and 
commodities in the State of Kentucky. 

This complainant then, without waiving any question of law or 
procedure, raised by its said demurrers and motions, filed its answer 
traversing every affirmative allegation and material averment of said 
complaints, amended complaints and intervening petitions. 

The complaint of said lumber companies was first taken up and a 
decision was rendered thereon December 7, 1905, by said Commission, 
so far as the same pertained specifically to the rates on logs, lumber 
and cross-ties, and to stakes or standards on flat cars loaded with logs 
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or lumber, in which it was held and ordered, in substance, that all 
the railroad carriers made defendants to said proceeding should: 

1. Make their rates on walnut, cherry and cedar lumber no higher 
than the rates then shown in their published tariffs on oak, poplar and 
other grades of lumber, and that their rates on walnut, cherry and 
cedar logs be no higher than the rates then shown in their published 
tariffs on oak, poplar and other grades of logs, and that said log rate 
be no higher than seventy per cent, of their lumber rate so fixed; 

2. Make their rates on cross-ties no higher than their rates on 
lumber thus fixed; and 

3. Make no charge for the transportation of stakes or standards 
used in equipping their fiat cars for the transportation gf logs and 
lumber. 

Said Commission then held and adjudged that all rates in excess 
of those fixed on the commodities aforesaid were extortionate, unjust 
and lii^reasonable. 

After the receipt of a certified copy of this order, this complainant, 
in a communication by its General Counsel, addressed to the defend- 
ant, C. C. McChord, Chairman, dated December 16, 1905, which he 
duly received by mail, stated to said Commission that said order would 
be, under protest, put into effect by complainant, notwithstanding it 
materially reduced its receipts on intrastate traffic, and although invalid 
for the following reasons set forth therein, among others, that might 
have been urged : 

1. The statute under which the Commission assumed to act is 
unconstitutional and void, because it provides for no judicial review 
of the Commission's judgment that existing rates on such traffic are 
extortionate, unjust and unreasonable; 

2. Said statute vests no power in the Commission to classify com- 
modities, or to take those from one class and place them in another. 

3. The Commission has no power to establish a schedule of max- 
imum rates to be charged and collected by railroad companies ; 

4. The Commission has no authority of law to establish rules or 
regulations to be observed by railroad companies in the transportation 
of logs, or to require them to transport stakes or standards on flat cars 
loaded with logs, without charge or compensation; 

5. The Commission, were said statute valid, has no power to make 
the general order it issued, without fixing between all points in lieu 
of the rate adjudged to be extortionate, the exact rate deemed to be 
a just and reasonable rate, toll or compensation, the railroad company 
affected may charge, collect, or receive for like services thereafter 
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rendered, which rate, toll or compensation so fixed by the Com- 
mission shall be entered on the record book in their office, and 
signed by the Commission, and a copy thereof mailed to an officer, 
agent or employe of the railroad company affected thereby. In other 
words, such order must be as specific as a judgment, and complete in 
itself, without aid or reference to anything else to ascertain its terms 
or meaning ; 

6. There was no complaint filed by any shipper or other person 
interested, and this complainant had no notice from the Commission 
by letter or otherwise of any complaint that its existing rate.& on logs 
should be less than on lumber of the same kind of timber between 
the same points on its lines in the State of Kentucky; that this com- 
plainant was afforded no hearing or opportunity to offer testimony on 
that question, nor was any such question submitted to the Commission 
for its decision, and the reduction of thirty per cent, in the rate on 
logs was ordered, without a trial, and this complainant had been de- 
prived of its property and the use thereof without due process of law. 

Complainant, in its said communication, also notified said Commis- 
sion that it reserved its right at any time to ignore said order or any 
part thereof, and to restore its then existing rates on either or all of 
said commodites between any or all points on its lines in tl|^ State of 
Kentucky. 

XI. 

After thus disposing of the specific contentions of said lumber com- 
panies, the defendants, constituting said Commission, for their own 
convenience, treated all of said general complaints as consolidated 
into one, and the same were thereafter prepared and heard together; 
and said Commission, without authority of law, assumed that there was 
involved in said proceeding the question of the reasonableness of all 
rates for the transportation of all classes of intrastate freight and 
commodities upoh all railroads, to and from all points, within the State 
of Kentucky; and further assumed, without authority of law, that it 
had jurisdiction to hear and finally determine the same. On these 
assumptions, the said Commission, over the objection and protest of 
this complainant and the other railroad carriers made defendants to 
said proceeding, called for certain information and required answers 
to be made by this complainant, and the other railroad carriers oper- 
ating lines in Kentucky, to numerous questions propounded in writing 
to them respectively, covering the operations and business of com- 
plainant, for the fiscal year ended June 30, 1905, and its condition as 
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of that date. To answer these questions and to furnish the informa- 
tion therein called for, required the services of a large force of extra 
employes and accountants for a period of more than four months, and 
entailed an expense upon complainant of many thousands of dollars; 
but the answers were made and the information furnished by com- 
plainant to said Commission as fully, accurately, and as much in detail 
as possible, and filed before said Commission. In addition to these an- 
swers and this information, the complainants in said proceeding intro- 
duced as witnesses the Traffic Manager, Assistant Comptroller, Auditor 
of Receipts, Consulting Engineer and General Manager of this com- 
plainant, whose testimony, in connection with the information called 
for and the answers to the questions propounded by said Commission, 
fully established the reasonableness of this complainant's existing rates 
on all its lines, branches, and divisions in the State of Kentucky. 

On the other hand, neither the Commission nor the complainants 
introduced any evidence, or evidence that was competent, or that 
would have been received as competent or relevant by any court of 
justice, showing or tending to show this complainant's said existing 
rates were unjust, unreasonable or extortionate. The said Commis- 
sion, however, prepared or caused to be prepared and, over the objec- 
tion of this complainant and the other railroad carriers made defend- 
ants to said proceeding, considered as evidence in said alleged investi- 
gation, ( 1 ) a "table of comparative rates on local mileage scale basis," 
wherein the rates of six of the railroad carriers, including this com- 
plainant, operating lines in Kentucky, on some classifications of freight 
and certain commodities were compared with those of each other, 
including those of the Illinois Central Railroad Company in Mississippi, 
as well as with the mileage scale of rates on the same or like classifica- 
tions of freight and commodities established by the Railroad Commis- 
sions of other States, viz. : Illinois, Iowa, Missouri, Georgia and 
Florida, and by the Central Freight Association ; (2) a table of "com- 
parison of local rates," wherein the existing local mileage scale rates 
of seven of the railroad carriers operating lines in Kentucky, including 
this complainant, between points in Kentucky, on certain classifications 
of intrastate freight, were compared with the mileage scale rates of 
four railroad carriers operating lines in other States, on like classifica- 
tions of both intrastate and interstate freight, between points on 
their lines, whether within or without the State of Kentucky, for 
similar distances, as well as with the Chesapeake & Ohio Railway's 
local distance tariff, and with the Iowa Railroad Commission's distance 
tariff, on some classifications of freight, deemed similar, for like dis- 
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tanccs; (3) a table of "some comparisons of gross and net earnings," 
wherein a comparison was made of this complainant's gross and net 
revenue per mile from all traffic in Kentucky, intrastate and interstate, 
both passenger and freight, for the fiscal year ended June 30, 1904, 
with the gross and net revenue per mile from all such traffic for the 
same year received by the Illinois Central Railroad Company in Ken- 
tucky, the average of all railroad carriers in Kentucky, and the average 
of all such carriers in Illinois, Iowa, Missouri, Alabama, Georgia and 
Texas, respectively, as well as the average of all the States in the 
Interstate Commerce Commission's Groups 5 and 6, respectively ; also 
a comparison of the Illinois Central Railroad Company's gross and 
net revenue per mile from all such traffic in Kentucky for the same 
year, with the gross and net revenue per mile from all such traffic 
received by this complainant in Kentucky, the average of all the rail- 
road carriers in Kentucky, and all such carriers in the other States 
mentioned ; and a comparison of the average of the gross and net rev- 
enue per mile from all such traffic received by all railroad carriers 
in Kentucky with this complainant's and the Illinois Cehtral Railroad 
Company's gross and net revenue per mile from such traffic in Ken- 
tucky, respectively, as well as with the average revenue per mile from 
such traffic received by all railroad carriers in all of the States men- 
tioned, and Mississippi, respectively ; (4) "distance table rates," 
wherein a comparison was instituted between the distance rates of 
this complainant and the Illinois Central Railroad Company on classi- 
fications of freight Nos. 1, 2, 3, 4, and 5, and the distance rates on 
the same or similar classifications of freight of the Rock Island Rail- 
way Company and the Chicago & Northwestern Railway Company in 
Iowa and Illinois, respectively; and (5) "distance table rates," wherein 
a comparison was made of Illinois, Iowa and Indiana local rates on 
classifications of freight Nos. 1, 2, 3, 4 and 5 with the rates in Ken- 
tucky on the same or similar classifications of this complainant, the 
Illinois Central Railroad Company, the Louisville, Henderson & St. 
Louis Railway Company, the Cincinnati, New Orleans & Texas Pacific 
Railway Company and the Southern Railway Company in Kentucky, 
• respectively. In this last-mentioned table it was stated by said Com- 
mission, in the caption thereto, "the rates in Ohio and Michigan being 
practically the same as in Indiana." 

In addition to the foregoing tables of comparisons, over the objec- 
tion and protest of this complainant and the other railroad carriers 
made defendants to said proceeding, the defendants, constituting said 
Commission, prepared or caused to be prepared certain other tables of 
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comparison, and considered the same as evidence, as follows: (i) "table 
of comparative rates on the Louisville & Nashville Railroad, Illinois 
Central Railroad, Chesapeake & Ohio Railway, Southern Railway, and 
Cincinnati, New Orleans & Texas Pacific Railway," wherein were set 
forth the rates of said carriers from Louisville, Kentucky, or Lexingtqn, 
Kentucky, to other points in Kentucky, giving the distances, on various 
classifications of freight and commodities; (2) "rates of Louisville & 
Nashville Railroad from Louisville, Newport, Covington, Lexington, 
Owensboro and Henderson," Kentucky, giving the distances, to certain 
other points in that State, on certain classifications of reight and com- 
modities; (3) "rates on Illinois Central Railroad out of Louisville, 
Owensboro and Henderson, Kentucky," stating the distances, to cer- 
other points in that State, on certain classifications off freight and com- 
commodities; and (4) "table of comparative rates on the Louisville 
& Nashville and Illinois Central Railroads out of Louisville, Owensboro 
and Henderson (including rates out of Covington on the Kentucky 
Central Division of the Louisville & Nashville Railroad, and rates and 
mileage scale of the C. N. O. & T. P. Railway Co. out of Lexington)," 
stating the distances to other points in Kentucky, on certain classifica- 
tions of freight and commodities. 

These tables of comparisons between the distance rates and class 
rates of the several carriers operating lines of railroad in Kentucky 
with each other, and with the same kind or similar rates of other car- 
riers operating lines of railroad in other States, or established by the 
Railroad Commissions of other States, although incompetent as evi- 
dence, constituted substantially all the evidence, legal or otherwise, 
offered or introduced by said Commission or the complainants in said 
proceeding to support the general allegations of the complaints therein. 
Even this incompetent evidence was obtained secondhand or as hearsay, 
and did not show that the rates actually charged and collected by the 
railroad carriers or this complainant in Kentucky are higher than the 
rates charged and collected on like classes of freight or commodities 
for the same distances by railroad carriers in other States, nor did it 
show what the rates actually charged and collected are, either in Ken- 
tucky, or in either of the other States above mentioned. No evidence • 
of any kind was offered or introduced by said Commission or the 
complainants in said proceeding to prove the existence of a 
similarity of conditions and circumstances between the railroads 
in Kentucky and the railroads in either of the States named in said 
tables of comparisons, nor the kind and amount of business done by 
each of the railroad carriers in Kentucky and in the other States used 
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for purposes of comparison, nor the cost thereof, although the volume 
of business in one State may be and is greater per mile than in another 
State, while the cost of construction, maintenance and operation is less. 
On the contrary, this complainant introduced the uncontradicted tes- 
timony of numerous witnesses, showing the dissimilarity of conditions 
and circumstances affecting the construction, maintenance and opera- 
tion of railroads in Kentucky as compared with the construction, main- 
tenance and operation of railroads in the States of Illinois, Indiana, 
Iowa, Missouri, Mississippi, Georgia, Florida and Texas, respectively ; 
and proved without contradiction that the cost of construction, main- 
tenance and operation of this complainant's lines of railroad in Ken- 
tucky was materially and substantially greater than the cost of con- 
struction, maintenance and operation of railroads in either of said other 
States, thus justifying a materially and substantially higher rate on the 
same class of freight carried the same distance in Kentucky than in 
either of the States used for purposes of comparison by said Commis- 
sion; and to fix and enforce the same rates on railroads in Kentucky 
as would be just and reasonable in either of the said other States, 
would result in great injustice to thiv '^ mplainant. 

Notwithstanding said tables of comparisons were worthless as evi- 
dence in said investigation, they were in fact made by said Commission 
the basis and grounds for the reduction in this complainant's rates on 
certain classes of intrastate freight carried on its lines in Kentucky 
hereinafter mentioned. There was no evidence introduced in said in- 
vestigation, or considered by said Commission, showing or tending to 
show that this complainant's rates on any class of freight or any com- 
modity on any of its lines of railroad in Kentucky were in and of them- 
selves unjust, unreasonable or extortionate. 

XII. 

Complainant further states that the defendants, constituting the Rail- 
road Commission of the State of Kentucky, in the proceeding and on 
the evidence aforesaid, on June 20, 1906, delivered a written opinion 
and order, whereby they determined without authority of law that the 
rates of complainant, as shown in its local freight tariff designated 
"Table A" for all distances under classes 1, 2, 3, 4, 5, 6, A, B, C, D, E, 
H, F, I, L, M and N, to and from all points wholly within the State of 
Kentucky, are extortionate, unjust and unreasonable. A printed copy 
of this "Table A, Local Freight Tariff," is filed 'r^-ewith as part hereof, 
marked "Exhibit No. 1." 
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Complainant states that said Commission also made a written order, 
which was afterward signed by said Commission and entered on the 
record book of their office, a copy of which opinion and orders was 
mailed to Thomas B. Harrison, District Attorney of complainant for 
the District of Kentucky, and received by said Harrison, at Louisville, 
Kentucky, on July 20, 1906, whereby said Commission, without authori- 
ty of law, ordered that this complainant be and it was forbidden to 
charge, collect or receive for the transportation of commodities to and 
from points wholly within the State of Kentucky, rates in excess of 
the rates shown in a table (prepared by said Commission and made part 
of said order) and for the classes and distances therein stated, being 
the same classes and distances as set forth in complainant's said "Table 
A, Local Freight Tariff," with a proviso to said order that, where com- 
plainant has in effect a tariff or tariffs of rates upon any commodity 
or commodities belonging to either of said classes, and for any of said 
distances, less than that shown in said Commission's maximum table 
of rates, designated "Maximum Rates, Kentucky Railroad Commis- 
sion's Standard Tariff No. 1, Applicable to the Louisville & Nashville 
Railroad," complainant shall not charge, collect or receive rates in ex- 
cess of that shown by said tariff or tariffs. The original copy of said 
opinion and orders, mailed to complainant's District Attorney as afore- 
said, including the table of rates, which said Commission undertook 
thereby to make, fix or establish for complainant, is filed herewith as 
part hereof, marked "Exhibit No. 2." 

Complainant states said Commission, by its last-mentioned order, 
has attempted to make and establish for observance by complainant 
a schedule of maximum rates for the transportation of all freight 
classified and belonging to Classes 1, 2, 3, 4, 5, 6, A, B, C, D, E, H, 
F, I, L, M and N, between all points on its lines wholly within the 
State of Kentucky, something it had no lawful power or authority to 
do. After determining complainant's existing rates, as set forth in 
complainant's Exhibit No. 1, are extortionate, unjust and unreasonable, 
the power of said Commission, even by the provisions of said McChord 
Act, was limited to making and fixing what said Commission held to 
be a just and reasonable rate for like services thereafter rendered, but 
the rates which said Commission has undertaken by its said order to 
establish for complainant are not declared to be, nor are they, made and 
fixed by said Commission as just and reasonable rates to be charged, 
collected or received by complainant for like services thereafter ren- 
dered. They are promulgated as a schedule of maximum rates to be 
observed by complainant. 
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Furthermore, said Commission, without condemning or adjudging 
any of complainant's rates, except those set forth in its "Table A, Local 
Freight Tariff," as extortionate, which is a jurisdictional fact and con- 
dition precedent to its exercise of the power, if any it has at all, of mak- 
ing and fixing rates, has by the proviso to its said order undertaken 
to forbid complainant from charging, collecting or receiving rates in 
excess of those shown by any tariff or tariffs upon any commodity or 
commodities belonging to either of said classes, which are less for the 
same distances, than those shown in said "Maximum Rates, Kentucky 
Railroad Commission's Standard Tariff No. 1, Applicable to the Louis- 
ville & Nashville Railroad." That is to say, complainant is by said Com- 
mission's order aforesaid prohibited from raising any rate or rates it 
has in force and effect on any commodity or commodities belonging to 
either of said classes, notwithstanding the fact that such rate or rates 
have not been found by said Commission to be extortionate, and the 
further fact that they are less for the same distances than the maximum 
class rates made and fixed by said Commission on the classes to which 
such commodity or commodities, on which lower rates are now charged, 
collected or received, properly belong. 

Complainant states that so much, at least, of said Commission's 
order as undertakes to prohibit complainant from increasing its exist- 
ing commodity rates or in tariffs other than its "Table; A, Local Freight 
Tariff,", from what they are to said Commission's maximum rates on 
the classes to which such commodities belong, is absolutely null and 
void. 

Complainant has prepared and herewith files as part hereof, marked 
Exhibit No. 3, a "Comparison of present Table A' rates of L. & N. 
R. R. Co. with rates in Kentucky Railroad Commission's order of July 
20, 1906," showing for all distances (a) complainant's present rates; 
(b) the new rates prescribed by said Commission, and (c) the reduc- 
tion, should the order of said Commission become effective. 

Complainant states that the reduction of its rates as ordered by 
said Commission amounts to and was intended to be twenty (20) per 
cent, of the existing rates shown by complainant's said "Table A, 
Local Freight Tariff" between all stations for distances of twenty (20) 
miles or less, and of twenty-five (25) per cent, of existing rates shown 
on that Tariff between all stations for distances over twenty (20) 
miles. On the basis of the results of operations for the fiscal year 
ended June 30, 1905, the annual reduction in complainant's receipts 
on intrastate freight in Kentucky would be $150,673.74, at least, if 
said order is enforced. 
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XIII. 

Complainant states that in the written questions propounded to it 
by said Commission during said investigation, complainant was re- 
quested to furnish statements showing the afctual amount of freight 
and passenger traffic in Kentucky, both intrastate and interstate, the 
receipts, cost of operation, and all other operating statistics, for the 
year ended June 30, 1905. To have furnished this information would 
have caused a delay of nearly twelve months, and involved a large 
amount of labor and the expenditure of a large sum. It was, there- 
fore, agreed between complainant's representatives, said Commission 
and the complainants in said proceeding, that four representative 
months of said fiscal year, viz. : September and December, 1904, and 
March and June, 1905, should be taken, and that the information called 
for should be estimated for said entire fiscal year upon the basis of 
the actual results ascertained by an examination of the original way- 
bills, as well as the books, accounts, etc., for the four months so se- 
lected. By this method it was shown that the results of operating com- 
plainant's lines of railroad in Kentucky for the fiscal year ended June 
30, 1905, on both intrastate and interstate business or traffic were as 
follows : 

Gross earnings . . i - $14,643,073.42 

Operating expenses 69.16%, or $10,127,12578 

Taxes 3.42%, or 500,752.75 

Total 10,627,878.53 

Per cent, of operating expenses and taxes to gross earnings. . 72.58% 

Of the entire business done in Kentucky 30.21% was intrastate 

business, making 4,424,235.77 

This intrastate business in Kentucky was composed of the fol- 
lowing items, to wit: 

Passenger * $1,387,554.91 

Express 170,384.46 

Excess baggage and storage 38,262.84 

Mails 163,980.35 

Other items 3,590. 13 

Total passenger traffic $1,763,772.69 

Freight $2,552,273.62 

Other earnings from operation 108,189.46 

Total freight traffic 2,660,463.08 

Aggregate passenger and freight earnings $4,424,235 . 77 
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Assuming that the cost or operating expenses for doing intra- 
state business was no greater proportionally than the gen- 
eral cost of operating expenses for doing the entire busi- 
ness in Kentucky, the proportion of operating expenses, 
including taxes (72.58%) chargeable to intrastate business 
was 3,211,110.32 

On this basis the net earnings from intrastate business in 

Kentucky were $1,213,125.45 

Proportion of net freight earnings to total net earnings 

(57.69%) 699,852.07 

Proportion of passenger,express, excess baggage and storage, 

mail and other net earnings from operation (outside of 

freight proper) to total net earnings (42.31%) 513,273.38 

Average gross amount received for each ton of intrastate 

freight 1.28 

Average distance hauled of each ton of intrastate 

freight .- 97.96 miles 

Average receipts on intrastate freight per ton per mile 1.307 cents. 

Average gross earnings intrastate freight per mile in Kentucky 2,017.24 

Average gross earnings on intrastate passengers and freight 

per mile in Kentucky 3,496. 78 

Average gross amount received for each ton of interstate 

freight in Kentucky 1 . 129 

Average distance hauled in Kentucky of each ton 

of interstate freight 148.82 miles 

State, county and municipal taxes actually paid on 

Railroad property and franchises in Kentucky 

in the fiscal year ended June 30, 1905 $491,332.86 

Such taxes accrued in excess of the amount paid 

within said fiscal year 9,419.89 

Total taxes 500,752.75 

Fixed charges paid for interest on bonds $5,179,414.68 

Total mileage operated in said fiscal year by Louisville & 

Nashville Railroad Company in its entire system. 4,101.05 

Proportion of total mileage in Kentucky (1,265.23) to total 

mileage in entire system 30.85% 

Gross earnings, intrastate and interstate, of entire system.. 38,599,660.26 
Proportion of gross earnings in Kentucky to gross earnings of 

entire system 37 . 94% 



XIV. 

Complainant states that the evidence in said investigation showed 
the following values and facts, to wit: 
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VALUATION No. 1. 

Total capital stock of Louisville & Nashville Railroad Com- 
pany, par value $60,000,000.00 

Total of its bonded indebtedness, par value 114,440,500.00 

Aggregate par value of capital stock and bonds $174,440,500.00 

Kentucky's share of the par value of the stock and bonds on 

basis of mileage operated (30.85%) 53,814,894.25 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) .' 16,257,479.55 

Kentucky's share of the par value of the stock and bonds on 
the basis of the proportion the gross earnings in Kentucky 
bears to the gross earnings of the entire system (37.94%) 66,182,725.70 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (3021%) 19,993,801 .43 

VALUATION No. 2. 

Total average of mean daily market prices of stock on the 
New York Stock Exchange during the fiscal year ended 
June 30, 1905 ($134.91 per share) $80,948,400.00 

Par value of bonds 114,440,500.00 

Total $195,388,900.00 

Kentucky's share of this value of the stock and bonds on the 

basis of mileage operated (30.85%) $60,277,475.65 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 18,209,825. 39 

Kentucky's share of the market value of the stock and par 
value of the bonds on the basis of the proportion the 
gross earnings in Kentucky bears to the gross earnings of 
the entire system (37.94%) 74,130,548.66 

The, proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 22,394,838. 75 

VALUATION No. 3. 

The highest market value of the stock as of 
June 30, 1905, based on the highest quota- 
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tion on that date on the New York Stock 

Exchange ($149.75 per share) $89,850,000.00 

The par value of the bonds 114,440,500.00 

Total of highest market value of stock on June* 30, 1905, and 

par value of bonds $204,290,500.00 

Kentucky's share of this value based on the mileage operated 

(30.85%) 63,023,619.25 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 19,039,435 . 37 

Kentucky's share of the highest market value of the stock on 
June 30, 1905, and par value of the bonds on the basis of 
the proportion the gross earnings in Kentucky bear to the 
gross earnings of the entire system (37.94%) 77,507,815.70 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 23,415,111 . 12 

VALUATION No. 4. 

Cost of all the railroads of the Louisville & Nashville Railroad 

Company in Kentucky, as shown by the books $57,097,232.53 

The value of equipment in Kentucky based on the mileage 
made by the different classes of equipment (locomotives, 
passenger cars, and freight cars), over the lines in Ken- 
tucky as compared with the total mileage made by such 
equipment over the entire system 10,826,668 . T7 



Total value based on cost of road and value of equipment $67,923,901.30 

The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 20,519,810.58 

VALUATION No. 5. 

The value of the railroads of the Louisville & 
Nashville Railroad Company in Kentucky 
based on the cost of reproduction $59,772,816.04 

The value of equipment in Kentucky based on 
the mileage made over the lines in Ken- 
tucky as compared with the mileage made 
by the different classes of equipment over 
the lines of the entire system 10,826,668 . 77 

Total value based on cost of reproduction $70,599,484.81 

The proportion of this value devoted to intrastate business in 
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JCentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 2U28,104.36 

Valuation No 6. 

Kentucky's share of the par value of the capital 
stock of the Louisville & Nashville Railroad 
Company ($60,000,000) on the basis the 
operated mileage in that State bears to the 
operated mileage of the entire system 
(30.85%) $18,510,000.00 

Kentucky's share of the par value of the bonds 
secured by mortgages on the lines in that 
State and of other bonds equitably appor- 
tioned to those lines 48,966,691.53 



Total of Kentucky's share of stock and bonds on this basis.. $67,476,691.53 
The proportion of this value devoted to intrastate business in 
Kentucky on the basis of the proportion the gross earn- 
ings on intrastate traffic bears to the gross earnings on all 
business in that State (30.21%) 20,384,708.51 

XV. 

Complainant states that the net earnings on intrastate traffic in 
Kentucky, as hereinabove set forth, are ascertained by deducting from 
the gross earnings from such traffic only the average percentage which 
the operating expenses and taxes (69.16% plus 3.42% or 72.58%) 
are of the entire gross earnings from all traffic in that State, when 
in fact the percentage of operating expenses for local or intrastate 
business in Kentucky is and would exceed the percentage of operating 
expenses on all business by at least twenty-five (25) per cent. The 
fact of this extra cost of local or intrastate business was established by 
the evidence introduced in the proceeding before said Commission, the 
percentage in excess of the percentage of operating expenses on all 

! business having been variously estimated at from ten (10) to twenty- 

five (25) per cent., the latter percentage having been testified to by 

j several competent expert witnesses introduced in behalf of this com- 

I plainant, without any testimony to the contrary, or tending to prove 

I the incorrectness of that estimate. 

! Complainant states that for every $1.00 earned by it on intrastate . 

■ traffic in Kentucky for the fiscal year ended June 30, 1905, it cost com- 

plainant, at least, ninety-seven and fifty-eight hundredths (97.58) cents, 

i leaving its net earnings only two and forty-two hundredths (2.42) 
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cents ; and its net earnings on such traffic in that State were not more 
on the dollar in prior years, nor have they been since. 

Complainant states that the legal rate of interest in the State of 
Kentucky is six (6) per cent, per annum, but on account of the extra 
hazards of the railroad business complainant is entitled to net earnings 
or an income greater than six (6) per cent., or at least eight (8) per 
cent, per annum, which would not be more than a just and reasonable 
return on the fair value of its investments or railroad properties in 
Kentucky devoted to, used or employed for the transportation of intra- 
state traffic. On this fair value of its investments or properties so 
devoted, used or employed in Kentucky, ascertained by either of the 
methods stated in Part XIV hereof, complainant did not for the fiscal 
year ended June 30, 1905, for any prior fiscal year, or for the last 
fiscal year, under its existing rates, receive, after deducting operating 
expenses and taxes, a fair, just or reasonable annual return or income, 
or as much as six (6) per cent, per annum, much less eight (8) per 
cent, per annum, to which it was and is reasonably entitled. But, not- 
withstanding these facts, the said Commission in reaching its conclu- 
sions as embodied in its opinion and order reducing complainant's 
rates, as aforesaid, and thus reducing its receipts on intrastate freight 
traffic to the extent, at least of $150,673.74 per annum, erroneously 
held that four (4) per cent, per annum was and is a fair and just 
return on the value of complainant's railroad properties devoted to 
intrastate traffic in Kentucky, and, on that ground and other unwar- 
ranted assumptions, promulgated its said order reducing complainant's 
rates as aforesaid. 

XVI. 

The Commission in its said opinion discards a certain plan of proof 
in the case of Smyth vs. Ames, 169 U. S. 466, known as the Nebraska 
case, used for arriving at the cost of doing intrastate business. The 
entire reasoning of the Commission with respect to the plan there fol- 
lowed is fallacious. The emergency which demanded the adoption 
of some plan similar to that used in the Nebraska case was substan- 
tially this : 

Each railroad was able to furnish the total amount of Kentucky 
revenue and was able to divide this into two elements, the intrastate 
and interstate business. Some of the railroads were able to furnish 
the total amount of expenses for carrying on their Kentucky business, 
both intraistate and interstate ; but all were unable to divide from their 
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books and accounts this total expense into the two accounts, one to 
be applied strictly to intrastate business and the other to interstate 
business. All of them, however, insisted that on an average it cost 
more to earn 100 cents in intrastate business than it did to earn the 
same amount in interstate business. This may be illustrated as follows : 
If it requires an outlay of 70 cents on an average to earn 100 cents of 
general revenue, then it will take more than 70 cents on an average 
to earn 100 cents on strictly intrastate revenue. The Louisville & 
Nashville Railroad Company took the position as to its business that 
on an average it would require 25 cents more to earn 100 cents of 
intrastate revenue than it would to earn 100 cents of general revenue, 
both intrastate and interstate. It is true this idea was expressed by 
per cent, that is, for illustration, the percentage of general expenses 
to general revenue as shown by that company was 69.16, and to this 
they added 25per cent (oiriitiing the question of taxes) which would 
make the percentage of e: /rnses for transporting intrastate business 
to the revenue from stich business, 94.16. This was the plan used in 
the Nebraska case, the figures of course being different. The Ken- 
tucky Commission assails this plan in the following language: 

"The fallacy of these claims lies in the fact that 69.16 per 
"cent does nut stand for total cost at all, nor for any part of the 
"cost. The factor 69.16 simply represents the relation between 
"the total cost and total earnings expressed in dollars and cents. 
"The cost and the earnings may both be high or both be' low, and 
"yet the same relation may exist. The cost of doing a particular 
"part of the whole traffic may be more than the average cost, and 
"yet the per cent of that cost to high earnings on that particular 
"traffic may be less than the percentage of the whole cost to the 
"gross earnings. The expense or cost to the carrier of a given . 
"amount of transportation has no necessary connection with the 
"earnings or profits derived from that transportation. Since the 
"cost, either total or average, is ascertainable solely from its own 
"elements, it can never be expressed by percentage." 

What the Commission means by saying that the factor 69.16 does 
not represent in any way the cost of doing business is past understand- 
ing. It certainly means that for every 100 cents earned there was an 
expenditure of 69.16 cents, or, to put it in another form, it means that 
for every 69.16 cents expenditure there was a gross earning of 100 
cents and a net earning of 30.84 cents. So much for the proposition 
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advanced by the Commission, "that 69.16 per cent does not stand for 
total cost at all, nor for any. part of the cost," and "the expense or 
cost to the carrier of a given amount of transportation has no neces- 
sary connection with the earnings or profits derived from that trans- 
portation." Following the paragraph which has been above quoted 
from the opinion, the Commission takes a concrete example to illus- 
trate the alleged fallacy of the contention of the railroads. They say : 

"Suppose a line of road carried for a given period only three 
"tons of freight and no passengers, its total operating charge being 
"applicable to the earnings of those three tons, and assume the 
"following costs and charges for each ton: 

"A. One ton, cost $0.70 Earnings or charge $0.90 

"B. One ton, cost 60 Earnings or charge 80 

"C. One ton, cost 20 Earnings or charge 80 

"Total three tons cost $1.50 Total earnings or charges.. ..$2.50 

"The percentage of the operating expenses, or total cost, to 
"the total or gross earnings would be ($1.50 divided by $2.50) 
"60 per cent. 

"The general or average cost would be ($1.50 divided by 3) 
"50 cents per ton. Now suppose it is desired to state by percent- 
"age how much more 'ton A' cost than the general average cost 
"of 50 cents. Knowing the cost of 'ton A' to be 70 cents and the 
"general cost to be 50 cents, it is readily found that the difference 
"is 40 per cent. It can, therefore, be claimed, anci by correct 
"mathematics demonstrated, that Hon A' cost the carrier to trans- 
"port it, 40 per cent more than the general average cost. 

"Now if it is desired to state by percentage the cost of 'ton A' 
"(70 cents) to the earnings or charge for the transportation (90 
"cents), the percentage is easily found by dividing 70 cents by 
"90 cents, with a result of 7777 per cent, or 17.77 per cent in 
"excess of the 60 per cent relation of total expenses to gross 
. "earnings. 

"In the same way, and by the same rule of computation, 'ton 
"C,' which cost the carrier only 20 cents to transport and yields 
"an earning charge of 80 cents, shows a percentage of cost to the 
"earnings charge of only 25 per cent, or 35 per cent less than the 
"60 per cent relation of total expenses to gross earnings. 

"If instead of ascertaining the true percentage of cost to the 
"earning charge of 'ton A' to be 77 !77 per cent, a claim is set up 
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"that 'ton A' costs 40 per cent more than the general or average 
"cost, and should on that account be added to the percentage of 
"total operating expenses to gross earnings (60 per cent), the 
"addition makes the claimed cost of 'ton A' (40 per cent plus 60 
"per cent) 100 per cent, and consequently that 'ton A' was carried 
"without any profit whatever." 

It should be stated that the railroads did not follow in their calcula- 
tions any plan similar in the remotest degree to that used by the Com- 
mission in the above quotation. 

In the first place, the question involved in the percentage plan used 
by the railroads is simply this : In earning 100 cents, how many cents 
are expended? But the Commission says: "The general average cost 
would be ($1.50 divided by 3) 50 cents per ton." But the expenditure 
of 50 cents does not produce 100 cents in earnings, but only 83 1-3 
cents. For an average expenditure of 60 cents there is an earning of 
100 cents. 

But this is not the only erroneous departure from the railroads' 
insistence. The Commission says: 

"Now suppose it is desired to state by percentage how much 
"more 'ton A' cost than the general average cost of 50 cents, 
"Knowing the cost of *ton A' to be 70 cents, and the general cost 
"to be 50 cents, it is readily found that the difference is 40 per 
"cent. It can, therefore, be claimed, and by correct mathematics 
"demonstrated, that 'ton A' cost the carrier to transport it, 40 
"per cent more than the general average cost." 

The railroads never followed any such plan. The Commission 
arrives at the 40 per cent regardless of the basis of earnings, 100 cents, 
which is the only basis upon which the railroads ever pitched their 
contention. The calculation by which the cost of "ton A" is said to 
be 40 per cent more than the general cost has absolutely ignored 
the question of earnings, and is based upon the cost per ton regardless 
oi revenue per ton, and yet the 40 per cent is added to the 60 per cent, 
which was arrived at wholly upon the proposition of percentage of 
cost to earnings. The result makes 100 per cent; that is, they say 
tliere was no profit in the business. In adding 40 per cent to the 60 
per cent the Commission has really, as it were, added two cows and 
three horses and obtained a result of five sheep, for, as stated, these 
two percentages were arrived at upon entirely different bases. 
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The fallacy of the argument of the Commission on this point 
also appears from the following analysis: As to the general average 
business, there is an expenditure of 60 cents to produce earnings 
of 100 cents. If this proposition should be applied to traffic denom- 
inated by "ton A," there would be an expenditure of 54 cents to earn 
90 cents, but the actual expenditure is 70 cents, a difference of 16 
cents. Now what per cent of 90 cents is 16 cents? Manifestly 17.77 
per cent, which added to the 60 per cent makes 77,77 per cent, a 
thoroughly and wholly consistent result. 

Applying the concrete example employed by the Commission to 
the actual contention made by the railroads before that body, their 
statement is as follows : 

It is known that an average expenditure of 60 cents is required to 
produce earnings of 100 cents in the general business. It is known 
that the revenue from the traffic denominated by "ton A" is 90 cents. 
It is further known that it required an expenditure of 17.77 cents 
more to produce earnings of 100 cents from the traffic denominated 
by "ton A" than it does to produce 100 cents in the general business. 
Therefore, it takes 77,77 cents to produce earnings of 100 cents in the 
traffic denominated by "ton A." It follows, consequently, that the cost 
of earning the 90 cents from "ton A" traffic would be 90 multiplied by 
77,77 per cent, or 70 cents. Or, to apply the figures to round numbers, 
in the neighborhood of those used by the Louisville & Nashville Rail- 
road Company, we shall say that the entire earnings from Kentucky 
traffic amounted to $14,000,000, of which $10,000,000 were interstate 
and $4,000,000 were intrastate earnings. The total expense of trans- 
acting all the business was $9,800,000, that is, for an average expendi- 
ture of 70 cents there was an earning of 100 cents. Now, if it be esti- 
mated that it costs 25 cents more to earn 100 cents in purely intrastate 
traffic than it does to earn 100 cents in the general business it would 
require an average expenditure of 95 cents to earn 100 cents. But 
the actual earnings from intrastate traffic amounted to $4,000,000, and, 
therefore, it cost to earn this revenue $3,800,000, or there was a profit 
of $200,000. If it be desired then to calculate the cost of doing the 
interstate business alone, we subtract $3,800,000 from $9,800,000, the 
total expense, and obtain $6,000,000 as the total expense of that traffic, 
or an average expense of 60 cents for every 100 cents of revenue. 
There is no fallacy in these calculations. There is, of course, an 
assumption (but based on evidence) that intrastate traffic costs more 
than the general business. 
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XVII. 

In arriving at the fair value of complainant's railroad properties, 
including equipment, in Kentucky, said Conunission apparently ac- 
cepted and treated as correct the valuation thereof resulting from 
the estimates and testimony of complainant's Consulting Engineer 
as to the cost of reproducing all such properties, outside of equip- 
ment, to-wit, $59,772,816.04, and the testimony of complainant's As- 
sistant Comptroller as to the value of the proportion of equipment 
belonging to Kentucky, to-wit, $10,826,668.77, making in all $70,- 
599,484.81 (erroneously stated by said Commission to be. $70,530,- 
727.91). But said Commission did not apportion this virtually con- 
ceded value of complainant's railroad properties in Kentucky, ( 1 ) so as 
to find separately the value thereof devoted to intrastate passenger and 
freight traffic, and the value thereof devoted to interstate passenger 
and freight traffic, nor (2) so as to find separately the value thereof 
devoted to intrastate passenger traffic, and the value thereof devoted 
to intrastate freight traffic. Instead of apportioning the value of com- 
plainant's properties in Kentucky according to gross earnings in 
that State from each kind of traffic, which is, and would have been, 
the fairest and most correct method of apportionment, the defendants, 
constituting said Commission, without reason or precedent, but after 
an erroneous and inequitable plan of their own invention, under- 
took to fix and make up what it conceived to be a fair "annual allow- 
ance" to complainant upon the valuation aforesaid of its railroad 
properties or capital in Kentucky, as follows: 

They took, on account of funded debt, two-thirds of such capital 
($70,530,727.91) or $47,020,485.28, at four and twenty-five 
hundredths (4.25) per cent, (which equaled two and eighty- 
three hundredths (2.83) per cent, on the entire capital $1,998,370.62 

On account of stock, one-third of such capital or $23,510,242 63, 
at four and thirty hundredths (4.30) per cent, which equaled 
one and forty-three hundredths (1.43) per cent, of the en- 
tire capital 1,010,940.43 

On account of accumulation and maintenance of surplus the 

whole capital at one and thirty hundredths (1.30) per cent.. 916,899.46 

Total at five and fifty-six hundredths (5.56) per cent $3,926,210.51 

The said Commission then proceeded to declare that "an allowance 
of five and sixty hundredths (5.60) per cent on account of charges 
upon capital is extremely liberal,' and applying this percentage upon 
complainant's "estimate of actual valuation of its Kentucky property, 
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gives an annual charge, on account of valuation, amounting to $4j,- 
450,488.75, including taxes, which are stated to be $500,752.75." After 
determining that this annual allowance of (in round figures) $4,450,- 
500 was all complainant was entitled to earn on its investments in 
Kentucky, said Commission, claiming it was guided by no precedent, 
decided to apportion the said annual allowance upon the basis of 
operating expenses. The total operating expenses in doing all busi- 
ness, intrastate and interstate, passenger and freight traffic, in Ken- 
tucky for the fiscal year ended June 30, 1905, amounted to $10,127,- 
125.78, not including taxes, which were $500,752.75. These operating 
expenses and taxes were divided or apportioned between passenger 
and freight traffic, as shown by the evidence and figures furnished by 
this complainant's Assistant Comptroller to said Commission at its 
request in the proceeding aforesaid, as follows: 

Amount of operating expenses chargeable to passenger traffic $2,800,208.30 
Amount of operating expenses chargeable to freight traffic. . . . 7,827,670.23 

Total $10,627,878.53 

The total freight earnings were 10,869,989.88 

The total operating expenses and taxes chargeable to freight 

were, as above 7,827,670.23 

This latter sum is 72.01% of the amount of freight earnings. 

The gross amount of intrastate freight earnings was 2,552,273.62 

From this sum 72.01% per cent, must be deducted for operat- 
ing expenses and taxes, assuming the percentage of cost 
of conducting the intrastate business was no more than 
the percentage for doing the entire freight business 1,837,892.23 

Amount of net earnings on intrastate freight $714,381 .39 

The said Commission in its order aforesaid allows only $6,535,- 
753.09 as operating expenses chargeable to freight traffic, which sum 
it reaches, without attacking the figures showing such expenses and 
taxes to be, as above stated, $7,827,670.23, by arbitrarily and without 
reason deducting from the latter sum the following items, to-wit : 

Amount for improvements of ways and structures $326,798.25 

Amount for improvement of equipment 596,303.27 

Proportion of taxes chargeable to freight traffic 368,815.62 

Total $1,291,917.14 

This latter sum is thus erroneously excluded by said Commission 
from the amount of operating expenses and taxes chargeable to freight 
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traffic. Having reduced the amount of legitimate operating expenses 
and taxes chargeable to freight traffic to $6,535,753.09, the said Com- 
mission, by a process of its own, divides this latter sum between 
expenses for haulage services and expenses other than for haulage, 
allowing for the former $5,014,823.22, and for the latter $1,520,929.87. 
It assumes erroneously and arbitrarily that the alleged expenses for 
services other than haulage can be arrived at on a ton basis, that is, 
by dividing the sum allowed therefor by the total number of tons 
and thus getting the cost per ton, then dividing this result by the num- 
ber of miles in the average haul of intrastate freight to obtain the cost 
per ton per mile for services other than haulage. The said Commis- 
sion then takes the amount allowed for haulage, and divides this sum 
by the total ton miles to arrive at the rate per ton per mile for haulage, 
and adds together the two rates per ton per mile thus found, and gets 
the rate per ton per mile, assumed by it, for intrastate freight, to- wit: 
.5543 cents. Instead of using the rate per ton per mile thus found 
and multiplying it by the ton mile to find the total cost it allows 
for doing intrastate business, the said Commission takes the average 
amount per ton it found, to-wit: .1,625,225, and multiplies that by the 
number of tons of intrastate freight hauled, 1,993,182, and then takes 
the ton miles of the intrastate freight, 195,250,701, and multiplies that 
by .003883423, the rate per ton per mile assumed by it for haulage. 
To the two sums thus found it adds $152,845.35, which it alleges 
is on account of permanent improvements paid out of income and thus 
charged against intrastate freight, which makes $1,235,023, which 
said Commission allows as operating expenses chargeable against 
intrastate freight, instead of $1,837,892, which should have been al- 
lowed for operating expenses and taxes chargeable against intrastate 
freight. In assuming that the expenses for haulage can be properly 
divided on a ton mile basis, and the expenses for services other than 
haulage can be properly divided on a ton basis, the said Commission's 
action is entirely arbitrary, and assumes something that is unfounded 
and wide of the truth. It loses sight entirely of the fact that on intra- 
state traffic the haul is comparatively short and of the much greater 
dead weight per ton of paying freight which must always be carried 
to take care of the short haul business. While some intrastate busi- 
ness is long haul, and some interstate business is short haul, yet, taking 
it as a whole, the greater part of the intrastate business is short haul 
and the greater part of the interstate business is long haul. It is, 
therefore, reasonably correct to say that wholesale methods can be 
employed in handling the interstate business, while retail methods 
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must be employed in handling the intrastate business. On an average 
it will cost three times as much per mile to carry a ton of intrastate 
freight as it will to carry a ton of interstate freight, as in the through 
trains which are principally devoted to the carriage of interstate freight 
there will be on an average two or three times as many paying tons 
of freight as there are in a local train which is usually employed in 
handling the short haul intrastate traffic, and, in addition, the through 
freight (the long haul freight) will make much more mileage per 
ton than will the local freight. The greater density of the interstate 
traffic per train is the principal cause of making the cost per ton of 
intrastate business several times as much as the cost per ton of the 
interstate business. This feature is absolutely ignored in said Commis- 
sion's order, so far as haulage is concerned, as it assumes that the cost 
per ton per mile is the same for intrastate freight as for interstate 
freight, contrary to all the evidence introduced before said Commis- 
sion in the investigation aforesaid, and so far as the services other 
than haulage is concerned the said Commission assumes that the cost 
per ton is the same for interstate freight as for intrastate freight, 
both of which assumptions are manifestly incorrect. 

XVIII. 

The said Commission, in pursuing its said unique and fallacious 
plan for ascertaining the value of complainant's investments in Ken- 
tucky, on which it is entitled to receive a fair and just return frcMn 
intrastate freight, in its opinion aforesaid, states that the total annual 
charge or allowance of $4,450,500 is 43.95% of $10,127,126, the total 
operating expenses (exclusive of taxes) for all traffic in that State 
for the year ended June 30, 1905. 

The share of these operating expenses chargeable to freight 

traffic alone, including its shares of taxes, is $7,827,670.23 

From this sum said Commission erroneously and without rea- 
son deducted the three amounts, viz.: For improvements 
of ways and structures, improvement of equipment^ and 
proportion of taxes which should be borne by freight 
traffic 1,291,917 . 14 

Leaving operating expenses chargeable to freight, exclusive 

of its share of taxes $6,535,753.09 

After reaching this result, said Commission by the erroneous 
methods referred to in Part XVII hereof, finds that the 
operating expenses chargeable to^intrastate freight is only 1,235,023.00 
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On this latter sum that class of traffic is allowed 43^5% as its 
share of the annual charge or allowance fixed by said 

Commission ($4,450,500) 542,744.00 

The gross earnings on intrastate freight were 2,552,273.62 

The two sums found for operating expenses ($1,235,023) and 
for the share of intrastate freight in the annual allowance 
for income or a fair return on complainant's investments 
devoted to that class of traffic ($542,744) aggregate 1,777,767.00 

And when deducted leave what said Commission declares is 

in "excess of just and reasonable rates" $774,506.62 

The sum allowed by said Commission ($1,235,023) for total 
operating expenses against total earnings on intrastate 
freight traffic ($2,552,273.62) shows only 48.39% 

This is an unprecedentedly low percentage of operating expenses 
to gross earnings and could not have been reached otherwise than 
by fallacious reasoning and a perversion of the facts. This low per- 
centage of operating expenses to gross earnings was found by said 
(Commission on that class of traffic, the transportation of which is more 
expensive to railroad carriers than any other kind of traffic. It is 
20.78% less than the average percentage (69.16) of operating ex- 
penses to gross earnings from all traffic carried by complainant in 
Kentucky for the same fiscal year. The percentage of operating 
expenses (including taxes) to g^oss earnings from all traffic on all 
the railroads in the United States for the fiscal year ended June 30, 
1904, as reported by the Interstate Commerce Commission, was 67.79; 
and on all the railroads in Group V, established by that Commission, 
embracing the States of Kentucky, Tennessee, Mississippi, Alabama, 
Georgia, Florida, and that portion of Louisiana east of the Missis- 
sippi River, for the same year (excluding taxes) such percentage 
was 70.66. 

Again for the year ended June 30, 1905, on all the railroads in 
the United States (excluding taxes) such percentage, according to 
the same authority, was 66.74. Furthermore, in the calculation by 
said Commission equally fallacious and unreasonable results are ob- 
tained with respect to the operating expenses chargeable to interstate 
freight. 

The total freight earnings, intrastate and interstate, were $10,869,989.88 

The operating expenses found by said Commission to be 
chargeable to freight earnings, intrastate and interstate, 

amounted to 6,535,753.09 

Thus the percentage of operating expenses (exclusive of taxes) 

to all freight earnings is erroneously shown to be only.. . 60.13% 
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Yet the evidence in said proceeding showed without contradic- 
tion the percentage of operating expenses to freight earn- 
ings was very considerably greater than to passenger 
earnings. Again, taking the low figure found by * said 
Commission for operating expenses chargeable to all 
freight earnings 6,535,753.09 

And deduct therefrom the amount found by said Commission 

chargeable to intrastate freight earnings 1,235,023.00 

Leaves of operating expenses admittedly chargeable to inter- 
state freight earnings $5,300,730.09 

This sum represents the operating expenses chargeable against 

gross interstate freight earnings, amounting to $8,317,716.26 

According to said Commission the percentage which the oper- 
ating expenses (5,300,730) bears to the gross interstate 
freight earnings is 63.73 

The percentage of operating expenses to gross earnings from 
interstate freight, under said Commission's erroneous 
findings is, therefore, 15.34% greater than the percentage 
of operating expenses to gross earnings from intrastate 
freight, notwithstanding all the evidence introduced be- 
fore said Commission showed that the percentage of oper- 
ating expenses to gross earnings from intrastate freight 
was from 10% to 25% greater than the percentage of oper- 
ating expenses to gross earnings from interstate freight 
or from all traffic. On the amount of the operating ex- 
penses chargeable against interstate freight, according to 
the theory adopted by said Commission, a sum equal to 
43.95% thereof should be ajlowed to that traffic as its 
share of the annual allowance for income or a fair return, 2,329,670.87 

This latter sum apportioned to interstate freight is about four 
and a third (4 1-3) times the amount ($542,744) appor- 
tioned to intrastate freight, although the amount of gross 
earnings from the former is only about three and a third 
3 1-3) times the latter. But these two shares of the so- 
called "annual allowance" for income or fair return on the 
value of complainant's properties or investments in Ken- 
tucky devoted to freight traffic, make only 2,872,414.00 

The gross earnings for passenger traffic (intrastate and inter- 
state) were (including all earnings other than freight).. 3,773,540.03 

The total amount of the annual allowance aforesaid is 4,450,500.00 

Of this annual allowance the share going to passenger traffic, 
both intrastate and interstate, is the remainder after de- 
ducting the shares apportioned to both kinds of freight 
traffic as above 1,578,086.00 

This latter sum apportioned to passenger traffic is nearly three 
times the amount ($542,744) apportioned to intrastate freight, al- 
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though the amount of the former is only one and a half times the 
amount of the latter. 

Instead of reaching the absurd results and conclusions above set 
forth, complainant was entitled (under said Commission's plan of 
apportioning its annual allowance for income or fair return) to have 
its gross earnings from intrastate freight and operating expenses 
chargeable thereto, stated as follows: 

Amount of gross earnings on intrastate freight $2,552^73.62 

Operating expenses chargeable to freight earn- 
ings and taxes (72.01%), assuming the per- 
centage of cost of doing the intrastate 
freight business is no greater than the per- 
centage for doing the entire freight business 
in Kentucky 1,837,892.23 

The share of intrastate freight of the annual 
allowance fixed by said Commission for 
income or fair return, being 43.95% of above 
amount for operating expenses and taxes, 
$807,753.64 less proportion of taxes, or 
3.42% on $2,552,273.62 ($87,287.75 720,465 . 88 

Total 2,558,358. 11 

Deficit in income or fair return 6,084.49 

To this should be added the amount of the annual reduction 

ordered by said Commission on intrastate freight 150,673.74 

Total amount deficit on intrastate freight $ 156,758.23 

XIX. 

Complainant states that in its said opinion the Commission incor- 
rectly states that the amount allowed by it for operating expenses 
($1,235,023) chargeable to gross earnings from intrastate freight in- 
cludes "a liberal allowance (more than 13 1-3% of reported operating 
expenses), out of which to make permanent improvements to the 
property." This percentage is over-estimated by the Commission. 
Besides, the Commission wrongfully excluded from freight operating 
expenses, as stated in Part XVII hereof, $326,798.25 for improve- 
ments of ways and structures, and $596,303.27 for improvement of 
equipment, aggregating $923,101.52. 

Complainant further states the Commission in its said opinion 
asserts without any foundation in fact, and in the face of positive 
evidence to the contrary, that in operating expenses charged to gross 
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earnings in Kentucky, complainant wrongfully included "a consider- 
able sum, amounting to $259,842.46 in the statement of salaries paid 
to general officers and general office clerks." In complainant's report 
to the Commission there is shown for the fiscal year ended Jime 30, 
1905, a total yearly compensation for general officers, other officers, 
and general crffice clerks of $529,829.52. Of this total sum only the 
sum of $222,669.06 was charged to operating expenses of Kentucky 
lines, which was the fair proportion chargeable to those lines of said 
general expenses. 

XX 

Complainant states that the defendants, constituting said Commis- 
sion, in their opinion and order promulgated on July 20, 1906, as 
aforesaid, assumed the power, which they did not possess under the 
provisions of the McChord Act, or any other statute of Kentucky, to 
make and fix a classification of freight traffic for and to be observed 
by complainant and the other railroad carriers operating lines in that 
State,and by their said order attempted to make, fix and adopt such 
classification, and changed and interfered with the rules and practices 
of such railroad carriers, without authority of law to do so, and their 
action in that respect is null and void. 

Furthermore, the defendants, constituting said Commission, by 
its said order, without authority of law, either under said McChord 
Actor any other statute of the State of Kentucky, assumed the power 
and undertook to make, publish and establish a schedule of maximum 
rates on freight traffic for and to be observed by complainant and 
the other railroad carriers operating lines in that State, and their 
action in that respect is likewise null and void. 

The defendants, constituting said Commission, possess no power 
under the McChord Act to make, publish and establish a schedule 
of maximum rates on freight traffic, or to require complainant or the 
other railroad carriers operating lines in Kentucky to observe the same. 
Their power to make and fix a rate, if any they have at all, under said 
Act (and complainant avers they have none thereunder) is limited to 
a case where upon complaint or their own motion, after notice and 
investigation, they find an existing rate is extortionate, when they may 
then, in lieu of the particular rate held by them to be extortionate, 
make, fix and name a rate which they shall determine to be a just and 
reasonable one for like services thereafter rendered. 
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XXL 

Complainant states that the reduction in its rates ordered by the 
Commission, if put into eflfect, will directly and necessarily interfere 
with, affect and reduce complainant's existing rates on interstate freight 
shipped to and from stations on its lines in Kentucky to and from 
stations on its lines and other lines outside of Kentucky, as the full 
amount of complainant's existing local rates in Kentucky enter into 
and form a part, in most instances, of the existing through rates on 
such interstate shipments of freight belonging to the same classes. 
The said order made by the Commission, were it to become effective, 
would not only reduce complainant's local rates in Kentucky and 
cause an annual loss to complainant on intrastate freight of at least 
$150,673.74, but would directly and necessarily result in reducing 
complainant's through rat^s on interstate shipments of freight, and 
cause an annual loss to complainant thereon of not less than $50,000. 
Thus the total reduction in the revenues of complainant directly re- 
sulting from the or4er aforesaid, should the same be* put into eflfect, 
would not be less than $200,000 per annum. Complainant states that 
the change in rates and charges now in eflfect in Kentucky directed 
by the Commission in its order aforesaid, would necessarily result in 
the disturbance, alteration and reduction of interstate rates now and 
for a long time established on complainant's lines, as well as the lines 
of other interstate railroad carriers operating lines in Kentucky and 
other States, and to put into eflfect said order would be, to that extent, 
a direct regulation of interstate commerce and in violation of clause 
three (3), section eight (8), article one (1) of the Constitution of the 
United States, which vests in the Congress of the United States alone 
the power to regulate interstate commerce, and this power has been 
exercised in the act to amend the "Act to regulate commerce," ap- 
proved June 29, 1906, wherein the power to regulate and fix rates 
to be charged, collected or received by railroad carriers on interstate 
freight was delegated to the Interstate Commerce Commission, and 
since the approval of said Act of Congress neither the State of Ken- 
tucky nor the Kentucky Railroad Commission has any power or 
authority to regulate or fix rates to be charged, collected or received 
by railroad carriers so as to directly or indirectly regulate, disturb, 
interfere with or fix the rates of such carriers or interstate freight or 
traffic, or to impose any orders, rules, charges or regulations, the neces- 
sary result of the enforcement of which would be to aflfect and regulate 
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commerce between the State of Kentucky and other States, or con- 
flict with the exercise of the powers delegated by the Congress to the 
Interstate Commerce Commission in the act aforesaid. Complainant 
states that the order of the Commission promulgated, as it was, since 
the passage and approval of said Act of Congress on June 29, 1906, is 
in conflict therewith and violates the commerce clause of the Con- 
stitution of the United States, the benefit and protection of which 
complainant relies on and invokes in the premises. 

XXII. 

Complainant states that its existing rates and charges in eflfect 
on its several lines in the State of Kentucky and applicable to its intra- 
state freight business, instead of being extortionate, are not higher 
than is just and reasonable, whether considered with respect to the 
value of its property or investments used in the public service or 
devoted to such traffic, or with respect to the value of the services 
rendered to the shippers or public generally ; and complainant states 
it has the lawful right, as inherent to its business as a common carrier 
of freight and passengers, to charge and receive for the services ren- 
dered by it in the State of Kentucl^, just and reasonable rates, which 
right to charge and receive such just and reasonable rates is a property 
right that neither the State of Kentucky nor any governmental agency 
thereof can take from it or interfere with : and complainant states that 
the Commission's order, if permitted to be put in force, will deprive 
it of its said property right, without due process of law in violation 
of section one (1) of the Fourteenth Amendment to the Constitution 
of the United States. 

XXIII. 

Complainant states that the fiscal years ended June 30, 1904, June 
30, 1905, and June 30, 1906, were the most prosperous years of any 
during the period it has operated its lines in the State of Kentucky, 
and yet during neither of said years did it receive from its existing 
rates on intrastate freight as much as a fair or just return on the 
value of its investments in that State devoted to the service of carr>'- 
ing that traffic; and to pu^ into eflfect the Commission's order provid- 
ing reduced rates would not in any wise result in materially increasing 
the volume of intrastate freight over complainant's lines in Kentucky 
or its receipts from such traffic, and complainant can not, therefore. 



188 TWBNTT-SBVBNTH ANNUAL REPORT OP 

reasonably expect any material increase in its gross earnings on such 
traffic upon its lines in that State to oflfset the loss it will necessarily 
sustain by reason of such reduction in its rates. Complainant states that 
to require it to operate its railroad properties in Kentucky for so small 
a return upon their actual value as will necessarily result from the 
enforcement of said order is and will be a practical confiscation of the 
same and the use thereof ; it will deprive complainant of its said prop- 
erties devoted to the carrying of intrastate freight in Kentucky, with- 
out due process of law ; it will operate to take its said properties for 
public use without just compensation; and it will deny to complainant 
the equal protection of the laws, in violation of the provisions of the 
Constitution of the United States, herein above referred to, and espec- 
ially articles five (5) and eight (8) thereof, and section one (1) of the 
Fourteenth Amendment thereto. 

XXIV. 

Complainant states that its officers, agents and employes during the 
time it has operated and controlled its several lines of railroad in 
Kentucky have managed the same honestly, skillfully and economically ; 
that they have used all reasonable efforts to procure passengers, mail, 
express, freight and other intrastate traffic for transportation over 
the whole and every part of its said lines ; that they have charged and 
received for the transportation of intrastate freight and passenger 
traffic, and for mail, express and other intrastate traffic over its several 
lines in Kentucky rates, which, though just and reasonably low, were 
as high as were allowed by law or by competitive conditions and other 
circumstances affecting such traffic on each of its said lines. 

Complainant states that its gross earnings on each of its lines in 
Kentucky have been as large as was possible to make them, under the 
existing just and reasonably low rates, and under the existing com- 
petitive or other conditions and circumstances ; that the taxes on its 
said railroad properties in Kentucky have been only such as were 
claimed to be lawfully levied and assessed, and were paid to maintain 
the operation of its said railroad properties; that the rate of interest 
on its mortgage bonds resting as Hens on said properties in Kentucky 
was as low as it was possible to make it ; that the operating and other 
expenses have been kept down as low as possible, having in view the 
operation of trains and the proper maintenance and efficiency of said 
properties for the public service in which they were employed; that 
the supplies, material and labor used for those purposes were procured 
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as cheaply as possible; and that the amount paid by it for general 
officers' salaries and for employes' wages on account of its several 
lines in Kentucky have been as low as practicable, considering the 
necessity for employing competent officers and employes. 

XXV. 

Complainant is advised, insists and avers that the system of rates 
heretofore and now being charged and collected by it in the operation 
of its several lines in Kentucky, for the transportation of freight 
between points wholly within that State, were and are just and rea- 
sonable in and of themselves and for the service performed, and 
the same with careful, skillful and economical management will not 
hereafter produce (as they have not heretofore produced) such an 
amount of revenue as will while being just and reasonable to shippers 
and the public, yield more than a fair or just return upon the actual 
value of the railroad properties, rights and franchises situated in that 
State and devoted to the service of such shippers or the public in carry- 
ing intrastate traffic ; and the defendants, constituting the Commission, 
in their order aforesaid attempting to reduce the freight rates on 
complainant's lines in Kentucky between points in that State, ought 
not to be sustained, but should their said order be allowed to go 
into force and effect, complainant can not earn sufficient revenue on 
its railroad properties in Kentucky devoted to the transportation of 
intrastate freight to yield a fair or just return upon their actual value, 
and the defendants, constituting the Commission, will, unless enjoined 
and restrained from so doing by this court, at the expiration of ten 
days from July 20, 1906, when their said order was mailed to and 
received by complainant's said District Attorney, claim that said order 
.has become final and conclusive, and will compel or undertake to 
compel complainant to submit to said unwarranted and ruinous re- 
duction in its rates, as set forth therein, and complainant will be there- 
by rendered unable not only to earn a fair or just return on the value of 
its investments or its railroad properties employed and used for the 
transportation of intrastate freight in Kentucky, but from the operation 
of its said railroad properties will be unable to pay operating expenses, 
taxes, cost of betterments, improvements and renewals, and interest 
on its bonded indebtedness. 
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XXVI. 

Complainant further states in the operation of its lines in Ken- 
tucky and in the transportation of freight thereon between points in 
that State, should the Commission's order be put into force and 
eflfect, it will be restricted to charging and collecting no higher rates 
than those which the Commission has prescribed in its said order, and 
however unreasonably lo\^ and unjust the rates so prescribed are, com- 
plainant must either accept them, with or without protest, or act at 
its peril, if it dares to charge or collect any higher rates, and, in the 
hundreds and thousands of prosecutions by indictment that may and 
will be instigated and recommended by the Commission against com- 
plainant, its officers, agents and employes, to recover the excessive 
fines and penalties imposed by the McChord Act, the aforesaid sched- 
ule, of rates made and fixed by the Commission, must and will be taken 
by the courts having criminal jurisdiction of the public offenses 
charged, as final and conclusive that the rates prescribed therein are 
just and reasonable, and that any higher rates charged or collected 
by complainant are unjust, unreasonable and extortionate, and, there- 
fore, in violation of law or the provisions of the McChord Act. In 
other words, in all such prosecutions the Commonwealth of Kentucky 
will only have to produce the Commission's schedule of rates; prove 
that it was mailed to complainant, or one of its officers, agents or 
employes; and that the rate charged, collected or received thereafter 
by complainant, or one of its officers, agents, or employes, as the case 
may be, on any line of complainant in Kentucky, between points 
in that State, was in excess of that fixed in the Ccmimission's schedule 
of rates; and without more, conviction would certainly and inevitably 
follow : 

Complainant states that the question as to what is a just, reasonable 
or non-confiscatory rate to be charged or collected for the transporta- 
tion of freight or other traffic i^ an exceedingly difficult and compli- 
cated one ; a question for the consideration of which the jury is wholly 
unsuited; a question which requires for its determination an inquiry 
into numerous and technical facts, to prove the existence of which 
necessitates the introduction of many witnesses, and among them rail- 
road officials, agents and employes, who are engaged with duties of 
great importance to the public, the proper discharge of which requires 
the almost constant attention of such officials, agents and employes in 
the offices where their books, accounts, records and papers are kept. 
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Complainant states that if in the operation of its lines in Kentucky 
it fails or refuses to accept and put into force and effect said reduction 
in its rates, as prescribed in the Commission's order, the defendants 
will cause to be instituted a multitude of prosecutions by indictment 
against complainant, its officers, agents and employes, through the 
Grand Jury and Commonwealth's attorney of each of the fifty- four 
(4) counties in that State, through or into which its lines run, to 
recover the excessive fines and penalties imposed by the McChord 
Act, for violations thereof; and complainant would be subjected to 
great expense in the loss of time of its officers, agents and employes 
in giving the necessary attention to the defense of such prosecutions. 

Complainant states in the multiplicity of such legal proceedings, 
which it seeks to avoid, the same questions would be involved, with- 
out any opportunity for complainant, or its officers, agents or employes, • 
as the case may be, to make a defense or show by evidence the 
unreasonableness or injustice of the rates fixed by the Commission, 
and the merits of any defense justifying a failure or refusal to obey 
said order can not be tried in a court at law, or court of criminal 
jurisdiction, or be fully and finally settled and determined otherwise 
than in a court of equity. 

Complainant states that the defendants are threatening to carry 
out their said order reducing its rates by recommending and pro- 
curing numerous indictments against complainant, its officers, agents 
and employes, on and after July 29, 1906, to recover the fines and 
penalties prescribed by the McChord Act, and will do so unless imme- 
diately restrained and enjoined by this court from doing so. Complain- 
ant states it is not bound by nor does it intend to obey said order or 
to put into force and effect the rates made and fixed by the Commis- 
sion therein, and will not do so at any time hereafter, unless denied 
relief therefrom by the court having final jurisdiction of this cause. 

XXVII. 

Complainant further states that this is a suit in equity of a civil 
nature; that the matter in dispute far exceeds, exclusive of interest 
and costs, the sum or value of Two Thousand ($2,000) Dollars ; that 
this cause is a suit arising under the Constitution of the United States, 
to-wit: Section four (4) Article four (4), Articles five (5) and eight 
(8), and Section one (1) of Article fourteen (14) of the amendments 
to said Constitution. 

In consideration whereof and for as much as complainant is rem- 



192 TWBNTT-SBVBNTH ANNUAL. REPORT OF 

ediless in the premises at law, or under the rules of the common law, 
and can have adequate relief only in a court of equity, where matters 
of this nature are properly cognizable and relievable, to the end that the 
defendants hereinafter named may answer the several matters and 
things hereinbefore set forth as fully and particularly as if the same 
were again herein repeated and they were thereunto interrogated, 
complainant prays that an injunction may issue out of this court, 
restraining and enjoining the defendants, Charles C. McChord, Adam 
T. Siler and McDougal Ferguson, and each of them, individually, 
and jointly as constituting the Railroad Commission of the State of 
Kentucky, from continuing said order of June 20, 1906, mailed to and 
received by complainant's said District Attorney on July 20, 1906, 
or putting the same into force and effect on July 29, 1906, or at any 
time thereafter, so far as it relates to the lines of railroads operated 
by complainant in the State of . Kentucky, or either of them ; also 
restraining and enjoining said defendants, and each of them individ- 
ually, and jointly as constituting said Railroad Commission, to revoke 
and cancel said order and the schedule of maximum rates prepared 
thereunder, so far as they relate to complainant's lines of railroad; 
also restraining and enjoining said defendants, and each of them indi- 
vidually, and jointly as constituting said Railroad Commission, from 
recommending or causing to be instituted any prosecution by indict- 
ment, or otherwise, against complainant, or any of its officers, agents 
or employes, to recover any fine or penalty imposed by the McChord 
Act, for or on account of complainant's failure or refusal to put into 
force or effect on either or any of its lines of railroad in the State 
of Kentucky, under protest or otherwise, said Commission's order 
promulgated July 20, 1906, or the rates fixed in the schedule of max- 
imum rates prepared thereunder ; 

And tliat, in the meantime, and until a decision can be had upon 
complainant's motion for the injunction herein prayed for, a restrain- 
ing order be granted immediately, restraining the acts sought herein to 
be enjoined, complainant hereby averring that there is danger of 
irreparable injury from delay, if action should not be taken until said 
motion for an injunction be heard and determined. 

That a writ of injunction be issued, commanding and enjoining 
the defendants as above prayed for, and, on final hearing, that said 
injunction as herein prayed for be made perpetual ; that said order of 
June 20, 1906, promulgated July 20, 1906, and the schedule of max- 
imum rates prepared by said Commission thereunder^ so far as the same 
is made applicable to complainant, or either or any of its railroads 
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in Kentucky^ be declared null and void by decree of this court ; and 
that a mandatory injunction be issued, commanding the said defend- 
ants, Charles C. McChord, Adam T. Siler and McDougal Ferguson, 
constituting said Commission, to recall, revoke and abolish said order 
and schedule of maximum rates, so far as complainant and its rail- 
roads in the State of Kentucky are concerned; and that the said 
McChord Act be declared and adjudged by decree of this court to be 
in violation of the Constitution of the State of Kentucky, and the Con- 
stitution of the United States, and, therefore, invalid, null and void. 

• And that complainant may have such other and further relief as 
in equity it may appear to be entitled to. 

May it please your Honors to grant unto complainant the temporary 
restraining order aforesaid, the writ of injunction aforesaid, and the 
writ of subpoena against said defendants, Charles C. McChord, Adam 
T. Siler and McDougal Ferguson, individually, and as constituting the 
Railroad Commission of the State of Kentucky, commanding said 
defendants, under a penalty to be therein fixed, to appear in this court 
on some certain day to be therein named, and to answer the premises 
and abide by and perform such decree as may be passed herein, but, to 
relieve complainant of an undue burden of proof, said answer will 
not be made under oath, as an answer under oath is expressly waived. 

This is the first and only application for a restraining order or 
an injunction in this case. 

Louisville & Nashville Railroad Company, 
ByTHOMAS B. Harrison, Jr.^ 
District Attorney, 

Henry L. Stone, 
General Counsel, for Complainant. 



State of Kentucky, Set. 
Jefferson County, 

Personally appeared before me, George E. Zubrod, a notary public, 
duly commissioned, qualified and acting in and for the county and 
State aforesaid, M. H. Smith, who, being duly sworn by me, deposes 
and says : 

That he is the President of the Louisville & Nashville Railroad 
Company, the complainant in the foregoing bill of complaint, and that 
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he has read the foregoing bill and knows the contents thereof; that 
the facts therein stated as of complainant's own knowledge are true; 
and the facts therein stated as upon complainant's information and 
belief, he believes to be true. 

M. H. Smith. 

Subscribed and sworn to before me this 24th day of July, 1906. 
In witness whereof I have hereunto signed my name and afHxed 
my official seal at Louisville, in the State of Kentucky. 

My commission expires on the 5th day of February, 190i8. 

George E. Zubrod, 
[seal] Notary Public, Jeiferson County Ky. 
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28 38.22 20 

^1 I 

30 30, 14] 10 



IS 341 12 12 
31 42 18 18 



^|, 



19 36,13;13 
33 44 



30 30 26 
36 33 44 

30i30.2S 



28 28;23,21;28 34'46 



31 3l'l4^l312l'38 
28 38:23 21 38 34I46 



22 23|l4|ll23 22 28 
30!30 35 33*^8i35'50 



33'23 
30|30 



-; — -I- 

14,11,23 23 28 
25 33 28'35 50 



18 



IB 



8 a 



A— Figures are the Reduced Rates. B~Figures are the Old Rates. 



Applicable to the Illinois Central Railroad Co.— Continued. 



BIBTANCE8 



IN CENTS PER HUNDflED POUNDS 



1 2 



A B 



9 










^ Ib tenia 


|j per im lbs. 


r 


K 


^ 


M 


M 



Owv pti nnrt not ovpr 9.^_^A4l 35 



'* m 

'' mo 
'' no 

'* 120 

** 140 



1f)0_-A!4] 35, 



110„-A42:i*j;i2 2t> 



B61 ^ 



]20__A44:^S 
B62 52 



130._A4i5 39 
B6t53 



140^^A 47 40 
B6554 



3127:24 :i:i33 3a 
4136 32 30 30 30 



33 28 
4130 



23 2a 23 
30 30 30 



-U 



25 S:^ 23. 23 



42 37,33 313131 

-I- 



33 29130 24 34 24 

4a37is:r32=:i3a3 



35,31 127 25 25 25 
43 38 34 33 33-33 



]50,_A4S41 
- B.OGjfi 



" 150 
*' Iflp 

'' 170 



160-_A5(>43 
B 66 ri7 



170— A51,44 
Be3 59 



180„A53 45 
B:70 61 



'' ISO 



100 



2m 



liJ0__A54 47 
E71G2 



?0O__A ne 48 
B 73 S3 

21 0— A, 57 49 



5176 66 55 50 44 



210 



Bi76 0G 



'* S20 



230__A|60,52 
B|79 69 



230 



B!7960 



240 



S50.--A!63','54 



2-^0 



a75_^A:65 56 



B 



** 275 



300 



300„A 
B 



325_,A 
B 



8575 



6S:58 

8877 



70|,59 
01173 



35!32 28lS6 2fi26 

44 30 35| 34 34134 

37 33 3927 27 27 

45 41'36:H-i35 35 

38 34 30 3S 28 38 

46 43 37136 36 36 



14 U23 
26 23 30 



15 1123 
26 23 30 



15 n 23 

27 24 31 



16 12 24 
27 24 32 



16 12 25 
28 24 33 



23 28 
36 02 



23 30 
36 52 



33 30 
37 54 



24 32 
37 54 



5 32 
3S56 



39 35i32|29 29 29 
48 44130 38 38 38 



40 36!32!2l^23 2i 
r>0 46 40 39 40 40 



4137133 30 30 30 
5147|41,40!4141 

_^Li^i 



4138,34 31 3131 
52 48:42,40 42 42 



!7 13 26 26 34 
33 24 3438 56 



17 13 27 
30 25 35 

1714 23 

32 S5 36 



27 34 
38 60 



28,34 
38 61 



U \4 
31 n 



15 t5 
31 n 



16 16 
22 32 



17 17 
22 22 



i7 17 
33 23 



17 14 20[29 34 
33 25 38 40 66 



18 14 29 
34 35 39 



2936 
41.68 



18 14 30 30!36 
34 25 40!42'flS 



19 15 31131 38 



42 33 35 



43 39 
35 50 



44 40 



32 32 32 
42 44 44 



35132 32 32 
44I424444 



3633 33 33 



57 32 46 44 40^6 



4414137134 34 34 
57,52 4644 46,46 



45 4138,35 35 35 
59,54 48140 48 48 



46 43 38 35 35 35 
6156 50 47 49 49 



47 43 39 36 36:36 
63 57 52 48 50,50 



47 44 40 37 37 
64 58 53 49 51 



34 25 40 



10 15 32 
35 25 42 



20 15 32 
35 25 42 



42 68 



32 38 
44 70: 



33 



40 



20 15 33 

36 25 44:^6 72 

20 16 34 34:40 



36 25 44 



20 16 35 
36 35 46 

21 17 35 
36 25 48 



21|17 3B 



46 72 



35|40 
4S73 



36 



42 



36 



25 50,50 72 



17:373744 
36;51,'5l|72 



18 18 
24 24 



19 19 
25 25 



20 20 
26,26 



U 8 

13 9 

IX 8 

13 9 



12 8 

14 10 



12 8 8 

15 io;io 

13 9I 9 
15 10 10 



20^0 

28 28 

2121 

29 29 



23 22 
30|30 



23.23 
30|30 

23 23 
32 32 

24 24 
3332 



25 25 
3434 



26,36 
34|34 



r 



27,27 
36-36 

-I— 
29 29 
38:38 



20, 39 
39:39 



30:30 
1141 



13 9 9 
15 10 10 



14 1010 
16 11 11 



14 10 
16 11 



1411 
17 12 

15 11 
17 12 



15 11 
1713 



16 12 

17 12 

1612 
1813 

17 13 
1813 



10 

11 

11 
13 



17 13 

18 13 



17 14 

18 13 



17 14 
1813 



18 14 
1813 



19 15 
18 13 



20 16 
19,14 



13 

13 

14 
13 



14 

13 

14 
13 



15 
13 



16 
14 



A— Figures are the Reduced Rates. B— Fifirures are the Old Rates. 



Exhibit No. 3, with Bill of Complaint. 

Comparison of Present < 'Table A" Bates of L. & N. B. B. Co. 
with Bates Prescribed in Kentucky Bailroad Com- 
mission's Order of July 20, 1906. 

A— Present rates. 
B— New Rates. 
C— Reduction. 



distances: 



PER HUNDRED POUNDS. 



4 6 6 A 



D EH 



In Car 
Loads. 

Pa 
100 Lbs. 



L M N 





A|12 


10 


9 


8 


J 7 


6 


G 


6 


1 5 


5 


6 


610 


a 


5 


4 


3 


For 10 miles aod leaa B 10 


81 7 


ei 6 


3 


5 


Sj 4! 4 5 


5 8' 5; 4 


3! 2 




C 2 


2, 2 


2 


1 


1 


1 


1 1 


1 


1 
9 


1 2| 1 1 
9!l3' 9 6 


i| 1 




A 15 


13!12 


11 


'10 


9 


9 


9 


6 


6 


5' 4 


Over in 


fmil not over 15__B I2|l0l0 


9, 8 


7 


7 


7 


5 


5 7 


7:10' 7; 5 


4 3 




C 3 


3 


2 


2 2 


2 





2 


1 


1, - 


2 3 2 


1 


V 




A20 


17 


15 


13|l2 


U 


11 


11 


7 


7111 


1114 


11 


7 


a 


S 


'' lo 


20.-B16 


14 


13 


10 


10 


9 


9 


9' 6 


6; 9 


912 


9 


6; 5 


4 




4 


3! 3 
2017 


3 
15 


2 
14 


2 
13 


2 


S- 1 


1 2 3 


2j 2 


1 


1 


1 




A23 


!3;13, 9 


8ll3;l3 


1813 


y 


7 


5 


.V J,f, 


35._B17 


1513 


11 


11 


10 


lOiO 


7 


6io;io 


1410 


7 


5 


4 




C 6 


f] 4 


4 


3 


3 


3 Hi 2| 2I 3j 3 


4 3 


2 


2| 1 




A26 


23 2017 16 


1.1 


\^nm\ 8 15 


is'so'i^io 


7 


6 


'' 23 


'' " ao,.B30 


ni5,m;i2 


11 


mil 


S 6 11 


I1I16I] 8 


5 


5 




0,6 


31 

25 S2 


4 4 
1918 


4 

17 


4 4 
17,17 


2 2 4 


4 % 4 

1 


2 
11 


2 
8 


t 




A 20 


11. 9 17il7'2317 


3 


'' :m 


35,.E22 


19 17 


14 14 


1;^ 


13,13 


8 7a3;i3 1613 8 


6, 5 




C 7 


6, 5 


5 4 


4 

19 


4|4 


^ 


3: 4 4; &: 4 


3 


2 1 




A 33 


2724 


31 20 


19'l9'l2 


91919124 


19 


12.' g| 6 


'' 35 


40__BS4|2O18 


16 15 


14 


14 14 9 7l4 14!ie 


14 9 6' 5 




a 8 


7 6 

3027 


33 22 




5 5. 3 
^l!2l'l3 


2, 5, 5 6 5| 3 
10212126 3113 


2 
3 


1 




A35 


7 


" 4a 


45__B30 


33 20 


17 


17 


m 


16 16 10 


8 16 161301630 


6 


5 




C 


7 7 


6 


.1 



24 


22 


ri 5 31 2; 5 5] 6; 5 3 
23 22 I4il0 23 22 28 23 14 


2 


2 




A 37 


32 28 


25 


9't 


* 4j 


ftO„B 2R 


242119 


IS 


17 


17 17111 Sl7l7'23X7n 


7| 5 




C 9 


8. 7| 6 


6 


5 


5 5i 3 2 5' 5 a, 5 3 


2! 2 




A 3D 


34 30 26 


Sfi 


2:1 


23]33irj 11 33,23,30 23 15 


10, 7 


•" .If) 


ri5._B20 36g3 


20 


19 


17 


17l7'll; S,17:i7|22,17n 


8 5 




GIO 


8,7 


6| a 


6 
24 


9 6 

24 24 


4 

la 


3 


61 6 


S| G 4 


2 


2 




A 41 


35 31 38 36 


11 24 24 


32 24 I6!]2 


3 


^' 35 


60..B31 


20 33 2130 


IS 


IS 18 


12 


fl;18;i8,24 18 12j 9 


6 




ClO 


9 
37 


3 7 6 


25 


6 6 
25'25 


1 3| 6, e S; 6| 41 3 
17l3 25!35'34'25;i7;i2 


2 




A 43 


33130 27 


8 


'^ 60 


65.,B 32 


33 25 23:20 


19 


19 19 


13 9 19J19 26 10 13 9 6 




C11 


» 8. 7 7 


6 
26 


6 
26 


6 
2ft 


4 3 5686 

1 1 

17 12 26 26 j34 25 


4, 


■i;2 




A 45 


39 34J31 


3S 


17:13 8 


" 05 


70,.B34 


39 20123 


21 


20 


20|20 


m 9 20 3026 I9|l3'l0' 6 




CM 


10 8 8 


7 


6 


6. 6 

1 


4i 3 6| 6 B 6' 4 3' 2 

1 J ' ; . 



Com pari son of PrcMut " Table A.'" Rate*— Contitiued. 



DISTANGSIB. 



PER HUNDRED POUNDS. 



100 Ua, 



L m 



Ov-ei- 70 and not orer 75. 



A 47 

_B35 

C13 



3127 
10 D 



A 49 
80-. Us 
C 12 



42 



'dih 



m 



so 



A'51 

85__B -iH 

Cia 



S5 



A 53 

iK}.-B 10 

C13 



33,30 

24 22 

8. 7 



33 30 
35 33 

a: 7 



34 31 
2023 

8' 8 



43 40 
3430 



35.32 

26134 

U'lO 91 8 



I 



m 



A 54 

95-_B,41 

CI13 



46141 36 
i31 27 
ll|lO 9 



05 



100- 



A;55 

-B,41 

C14 



47 42 
^5 32 
12 10 



30 



100 



ADtl 

1I0^_bU2 



JS'33'31 
C 14 13 11 9 S S 



4S43; 



2127 
20 20 

7| 7 



2H3a 
^1 31 
7 7 



30 29 

32 33 

7 7 



30 30 

23 23 

7 T 



;io 30 
z:\ 33 



30^0 
3 23 

7 t 



A 58 



no 



120_-H 

c 



120 



_l_ 



50'44 3g;34;H'!:i 

38 3:i29 3G|24 

12 11 lOl Si S 



A 30 r>2 46 

laO^^B ij39 35 

C 15 13; U 



130 



A6L* 

140._B 47 

C 15 



4i!36^33 
3127 
10 9 S 



53 '47 

13 12 



43 37:H 

33;38'2J5 
10| ^ >? 



140 



150_ 



A 61 55 49 44.30 36 
-B 48 41 37 3339 2 
C 16 14 1211101 I* 



150 



A m 
J60,_B50 

O 113 



I , 



57 50 15 40,:^7 
43 38 34 ;iO;3fi 
14 13 11 110 9 



160 



A 6H 59 53 47143 38 

170.-B 51 44 39 35j32 3n; 

U 17| 15,13 is'lO I* 



170 



A70 6L>l53;48'43|30 

1H0^,B 53|45 40 36 33l20 

C 17 15 13 12 iriO 



'' ISO 



AT2 

190,_B54 

C18 



63 54 49 44 
47 4137 33 



31 31 
:3 33 
8 S 



:i3 32 

24 21 

S 8 



I I 
18 13 27'27 36 25 

14 10 20 30 

4 a, T 



18 14 38 28 

14 112121 

4 3 7j 7 



28 19 
8 6 



\— 

19 15 29;29 

14 113322 

5 4 71 7 



38 



_|_l 



19 13 30,30 
14 1123 23 

5 4 7| 7 



ID 15 30; 30 
14 n33'23 

. 4 T| 7 



13 9 
10 7 

111 



35 19 

11*14 

6. 5 

^_ 

23|19 

19; 14 

6: 5 



38 25 
3Sjl0 
lO; 6 

38 19 
10 6 



20 15 30|iO 40 25 
15 1123,23 30,19 

S 4 71 7 10, 6 



20 15 3131 
15 1133i23 
5 4 S, 8 



14 9 



4036,21 
30 30,16 
lOi 6 5 



2116 32 32 43 26 22 

16 12 24 24 32 20 17 

5 4 8 8 10 



33 33131 10 33 33,43 
10 12 2525 32 

5 4 8| 8 10 



M 8 



34 34 
26 20 

8 8 



331734I3444 



37;33 
20il7 

7' G 
-I- 
27|24 



1713 3^26 3-3 30 18 



1510 

11 8 
4I 2 

is'io 

11; 8 

is'io 

11 8 
4 3 



5 4 8 8 10 



J6 36 22 17 36 3644 
i7 13 37 37j34 
V 9 5 4 9 9 10 



:\7 3 

3H 38 
9 9 

38 38 

3y 29 

9 9 



23 18 37 37 46 
17 14 28 28 34 
6 4 9, 9 12 



16 11 

12 8 
4 3 

17 13 

13 9 

4 3 

1713 
13 9 



a 4; 3 



28 25 

31 19 

7 6 



1813 
1410 
4; 3 



28 2et8il3 
213014110 

7 6^ 4| 3 



23 18 33 38 46 39 37 

17 14 39 29 H4 22 20 

§ 4 9, P 12 7 



39 39 24 19 39 39,48;29 28 

9 2^18 14 29 39 36 22 21 

10 10, 6 5 10 10 13 7 7 



40,40 40 24 19 40 40|48 30 29 
m30 30 1S 14 30 30 36 23 22 



1914 



20 13 
15 U 

s! 4 



2015 
15! 11 



15 13 13 11 lOJlO 10 5 10.10 13 7 71 Sl 4 



Comparispn of Pnsent "Table A" Rates— Continued. 

























':? 


? 


IqCat 




PER HUNDRED POUNDS ^ o 




DISTANCES. 




1' 

1 


1 


Lb. 




1 


2 


3 


4 


1 


A 


BCD 

! 


E 


hIf 


L M N 




aI 74 S4 


55 


50 45 4141 


4I.25I2O 


41 


U .50 30 


30 31 16 


OviH' 190 ninl not *n 


T-rSOORi 56 48 


41 


38 34 31 3l!31 19'15 


31 


31 38 23 


33 1612 




V IS 


16 


14 


12 li 


10 10 iO 6 5 


10 


10 I3i 7| 7 5! 4 




A 76 65 n6 


5146 


42.42 42 25 30 


43 


42 50 30,31 21 


16 


u 30O *^ H 


2]0_11 .57I4942 


38 35 32 33 33 19 15:32 


32 38 33 33 16 


12 




C 19 


16|14jl3 11 


10 10 10 6 5,10 


10 12 7 8 5 


4 




A 7,S67S7 53 47 


43143 43 26 30 43 


43 52 31 32 22 


17 


M ^»l(j 


220_B ,59r>U43;39 35 


32 32 32 30 15 33 


32 40'23 24,17 


13 




C 19 IT 


14 


13 13 


111! 11; 6 5 11 

1 


1113 8 8, 5 


4 




A^ 80 69 


58 


53 48 4444 44 26 20 41 


44 53 3133 22 


17 


.. 320 '' 


330_B' 60 52 


44 


40 36 :i3 3;^ 3^20 15 33 


33 40 23 25 17 


13 




C 20 17 


14|13 12,U 11 U 6 5 11 


11 12 8 8 5 


4 




A; 82 71 


59 54 49,45 45 45 27 2145 


45 54 31 34 23 


18 


.. 230 


g40_U 62|5.^ 44141 3734 -U 34 20 16 34 


34 40 23 26 17 


14 




C 


30 18l5j13 13 
S4 73 50 55 50 


11 H U 7 511 

1 


11 14 8 S 6 


4 




A 


46 46 46 37 21 46'46 54132 36 23 


IB 


.. :i40 


25U.BJ 63 j1;45 4138 


35 35 35 20 16 35 35 40 24 37 17 


14 




C* 


21,18|15 14 12 
S7 75 61 56 51 


111111 7 5 11 1114 8 9 6 
47 47 17 28 33 47 47 56 32 38 24 


4 




A 


19 


,. 35ti 


275-B: 65 .16;4[( 42 3}i 


35 35 35 21 17 35 35 42 24 29 18 


14 




C 


22 19jl5U13 
90 77:62 57 52 


12 1212 7 5 12 1214 


8 9 6 


5 




A 


4S 18 48 28 32 4H 4fl 56;32 39 25 


20 


" 275 - M 


300, B 68.5847 43 39 


36 36 36 21 17 36 36 42 24 20 19 


15 




C 


23 19 15 14 13 


121212 7| 5 12 12 14j 8 tO 6 


5 









"■ aoo 



A 

335_B 



93 7Vli63 58 53 49 
70 5947 44 40 37 
33,20 16 14 13 j 13 



325 



A 9618164 59 54,50 

3:10. B 72 61 4R4 4 4ll38 

V, 34 20 16 15 13 13 



'* 350 


A 0&'S3 65 60 55 
'* 375. B 74 62 49 45 41 

C| 2.5 21 16 15 14 


5151 1130;34 3li5160:33'44 28 
AH 38 38 23'lS 38 38 46 25 33 21 
13 13 13 7 6 13 13 14 Hll T 


33 

17 

6 


" 375 


A 10:! S5 
400-B, 77,64 

C 25 21 


61* iH 50 
50 46 42 
16 15 14 


52 52 52 30 
3039 39 23 
13 13 13 7 


24 52 52 60 

13 39 30 46 

e 13 13 14 


3346,29 
35 35 33 

ail 7 


24 

18 

6 


" 400 


Al04H(i 

425,R 7?^ 65 

I- 26,31 


67 63 ni 
50 47 43 
17 15 14 

68 63 58 
5117 44 
17 16 14 


53 53 53 32 
40 40 40 24 

13 13 13 8 

1 


25 53 53 64 
1E140 40 4R 
6 13 13 16 


34 47.30 
26 35 33 

8 12i 7 

^1 

34 48l30 

26 36,33 

8 12 7 


35 
6 


** 425 


A 106 87 

450,H, 80fi.1 

r 26 22 


54 54 54 34 
41 41 4126 
13 13 13 ft 


35 54'54 68 

10 41.4152 

tl 13 13 10 


25 

19 

6 



49 49 29 33 49 40 58 32 40 26 21 
;i7 37 32 17 37 37 44 24 30 20 16 
12 12 7 6 12|12 14 8 10 6. 5 

50 50 39 23 5o'50 .58 33|42 2723 
38 38 3217 38 38 44 25 32 20 17 
12 12 7| 6 12 12 14! 8 10 7, 5 



200 TWENTY-SEVENTH ANNUAL REPORT OF 



CIRCUIT COURT OF THE UNITED STATES. 

Eastcrn District of Kb:ntucky. 
At Fkankmst. 

L0UISVI1.1.E AND Nashville Raii^road Co.,' Complainant, 

vs, 

Charlbjs C McChord, Adam T. SilEr and McDougal Ferguson, 
INDIVIDUA1.1.Y, and as Constituting the Raii^road Commis- 
sion OF THE State of Kentucky, Defendants. 

The complainant moved the court to grant to it a preliminary writ 
of injunction in accordance with the prayer of the bill of complaint, 
and said motion is now fixed for hearing on the 24th day of September, 
1906, at 11 o'clock a. m., in the court room in the city of Frankfort, 
Kentucky ; and it having been made to appear that there is danger of 
irreparable injury being caused complainant before the hearing of said 
application for the writ of injunction, unless the said defendants are, 
pending said hearing, restrained as therein set forth, it is now ordered 
that a restraining order be granted and that the said Charles C Mc- 
Chord, Adam T. Siler and McDougal Ferguson, individually, and as 
constituting the Railroad Commission of the State of Kentucky, are re- 
strained and enjoined from continuing or putting into force and effect 
their order of June 20, 1906, promulgated July 19 or July 20, 1906, re- 
ducing the railroad rates of the complainant on intrastate freight be- 
tween points within the State of Kentucky, or putting into force and 
effect the schedule of maximum rates prepared or promulgated there- 
under so far as such rates relate to the railroad of the complainant; 
and also are restrained and enjoined, individually, and jointly as con- 
stituting said Railroad Commission, from recommending or causing 
to be instituted any prosecution by indictment, or other legal proceed- 
ing, against the complainant or any of its officers, agents or employes, 
to recover any fine or penalty imposed by Section 820-A of the Ken- 
tucky Statutes, commonly known as the McChord Act, or upon any 
cause of action or ground whatever, for on account of complainant's 
failure or refusal to put into force and effect the Railroad Commis- 
sion's order aforesaid, or the rates fixed in the schedule of maximum 
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rates prepared thereunder, until the hearing upon the said application 
for writ of injunction and the further order of the court in the premises. 

Leave is granted to the defendants to apply for an earlier hearing 
of said motion if they so desire. * 

A true and complete copy of the restraining order entered in the 
cause therein styled, on July 26, 1906. 

Attest: W. G. Chapman, 

Clerk, 



202 TWENTY-SEVENTH ANNUAL REPORT OF 

IN THE 

Circuit Court of the United States 

FOR THE EASTERN JUDICIAL DISTRICT 
OF KENTUCKY 



Louisville & Nashville Railroad Company, - Complainant, 
vs, answer. 

Charles C. McChord, Adam T. Siler and McDougal 
Ferguson, Individually, and as Constituting 
THE Railroad Commission of the State of Ken- 
tucky, ----- ------ Defendants, 



To the Honorable Judges of the Circuit Court of the United States 
for the Eastern Judicial District of Kentucky: 

The defendants, Charles C. McChord, Adam T. Siler and Mc- 
Dougal Ferguson, individually, and as constituting the Railroad Com- 
mission of the State of Kentucky respectively, now and at all times 
hereafter saving to themselves all, and all manner of benefit or ad- 
vantage of exception or otherwise that can or rnay be had or taken 
to the fallacious arguments, the many errors, uncertainties and imper- 
fections in complainant's bill of complaint contained, for answer there- 
to, or so much thereof as these defendants are advised it is material 
or necessary for them to make answer to, jointlv and severally an- 
swering, say: 



Defendants admit that complainant, the Louisville & Nashville 
Railroad Company, was originally incorporated and organized under 
an act of the General Assembly of the Commonwealth of Kentucky, 
and that thereafter various amendments to said charter were granted by 
said General Assembly. As to the character of said amendments and 
the full extent of the powers thereby conferred, these defendants, nor 
either of them, have not knowledge or information sufficient to enable 
them to form a belief, except as hereinafter set out, but^ for greater 
certainty, defendants crave leave to refer to the said charter and 
amendments thereto when produced. Defendants deny that by said 
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charter or any amendment thereto, approved January 17, 1856, or 
at any other time complainant was authorized to purchase and 
hold any railroad constructed by any other company. Defend- 
ants admit that complainant owns, controls, or operates the 
lines and number of miles' of railroad set forth in Paragraph I of its 
said bill of complaint. Defendants admit that complainant carries, 
and has for many years carried large traffic over its lines located in 
Kentucky, both freight and passenger, and both intrastate atnd inter- 
state, but they deny that about seventy per cent of such traffic trans- 
ported over complainant's line in Kentucky in the fiscal year ended 
June 30, 1905, in prior years, or since, was strictly, or at all, interstate 
traffic, or that the rates upon such traffic have a direct or vital connec- 
tion with the rates on interstate traffic, or a far-reaching effect or 
influence, or any effect or influence upon commerce between the sev- 
eral States. 

II. 

Defendants deny that there is or eyer was a valid or other contract 
which still subsists, or ever subsisted, between the Commonwealth 
of Kentucky and complainant, whereby complainant was or is author- 
ized to charge or collect on the rc^ilroad owned or leased or operated 
by it within said Commonwealth of Kentucky, rates for the transpor- 
tation of freight and passengers not exceeding the following rates, or 
any other rates, to-wit: 

For every one hundred pounds transported over twenty miles aad 
under fifty miles, three and one-half (3j^) mills for each mile; for ail 
other transportation of freight and property, not exceeding four (4) 
mills for each mile per hundred pounds ; for transporting single pack- 
ages any distance weighing not less than one hundred pounds, twenty- 
five (25) cents; for transporting live stock, poultry, furniture, feath- 
ers, wool, rags, and other like light bulky articles, weighing not more 
than sixty-five (65) pounds to the cubic foot, not exceeding fifteen 
(15) per cent above the rates allowed to be charged for heavy mer- 
chandise, or that gold, silver, bullion, money of all kinds, and mails, 
are excepted from the rates established in its said charter, or that 
complainant's board of directors is thereby authorized to contract 
especially, therefor. They deny that for the transportation of passen- 
gers complainant is authorized to charge not exceeding four (4) 
cents per mile for each passenger with his baggage, weighing not more 
than forty (40) pounds. 
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Defendants deny that said maximum rates, which complainant 
is authorized to charge and collect, are set out, in part, in section 
eighteen (18) of its original charter, approved March 5, 1850, and 
defendants deny that in so far as they are not set out in that section, 
complainant is authorized by that section to charge or collect the same 
maximum rates as were, at the date of the passage and approval of 
its said original charter, authorized to be charged or collected by 
or on the railroad from Lexington to Frankfort, Kentucky, which 
maximum rates were, on March 5, 1850, as set out in section twenty 
(20) of the act of the General Assembly of the Commonwealth of 
Kentucky, entitled "An Act to incorporate the Lexington & Frankfort 
Railroad Company," approved February 28, 1848, or any other act, 
and defendants deny that said maximum rates so provided for in 
section twenty (20) of said last-mentioned act were in full force and 
effect, charged or collected upon said railroad from Lexington ^o 
Frankfort on March 5, 1850, or at any other time. 

Defendants deny that under complainant's said charter, or the 
amendments thereto, complainant's said railroads in the State of Ken- 
'acky, or any of them, were constructed or acquired by it upon the 
faith of said contract; they deny that under the provisions of com- 
plainant's said charter or any amendments thereto, complainant is or 
was authorized to charge or collect said maximum rates, or any of 
them, and deny that said provisions of said charter or its amendments 
have never been repealed by any act of the General Assembly of the 
Commonwealth of Kentucky, and deny that the same are still in full 
force or effect. 

Defendants deny that complainant has never charged or collected 
on any of the railroads it owned or operated for the transportation 
of property or persons in the State of Kentucky any rate or rates 
in excess of the maximum rates prescribed or authorized by its said 
charter and amendments thereto as aforesaid. 

Defendants further say that Sections 190, 195 and 196 of the 
Constitution of the State of Kentucky, adopted September 28, 1891, 
provides as follows: 

'490. No corporation in existence at the time of the adoption 
'"of this Constitution shall have the benefit of future legislation 
"without first filing in the office of the Secretary of State an ac- 
"ceptance of the provisions of this Constitution." 

"195. The Commonwealth in the exercise of the right of emi- 
"nent domain shall ha\e and retain the same powers to take the 
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"property and franchises of incorporated companies for public use 
"which it has and retains to take the property of individuals, and 
"the exercise of police powers of this Commonwealth shall never 
"be abridged, nor so construed as to permit corporations to con- 
"duct their business in such manner as to infringe upon the equal 
"rights of individuals." 

"196. Transportation of freight and passengers by railroad, 
"steamboat, or other common carrier, shall be so regulated, by 
"general law, as to prevent unjust discrimination. No common 
"carrier shall be permitted to contract for relief from its common 
"law liability." 

And that Section 570 of Chapter 32 of Kentucky Statutes pro- 
vides as follows: 

"570. No law shall be passed for the benefit of, or in the 
"interest of any corporation heretofore created or organized by 
"or under the laws of this State or any other State ; nor shall 
"any corporation avail itself of the provisions of this Chapter, 
"unless such corporation shall have previously, by a resolution 
"adopted by its board of directors and filed in the office of the 
"Secretary of State, accepted the provisions of the Constitu- 
"tion of this State; and such resolution or a certified copy 
"thereof, shall be evidence for and against such corporation." 

Defendants further say that complainant desiring to avail itself 
of the rights and privileges accorded common carriers by the Con- 
stitution and statutory laws of the Commonwealth of Kentucky, did 
in pursuance of a resolution adopted by its board of directors, and 
which it filed in the office of the Secretary of State of the Common- 
wealth of Kentucky on the 14th day of July, 1902, accept the pro- 
visioris of b.aid Constitution and of said laws. Said acceptance and 
said '' 'soluutons so filed are in words and figures as follows,^to-wit : 

'At ii regular meeting of the Board of Directors of the 
"Louisville & Nashville Railroad Company, duly held pursuant 
"to due notice and adjournment, at the office of the company 
"in the city of New York, on Friday, the 11th day of July, 1902, 
"a quorum being present the following resolutions were duly 
"adopted by the affirmative vote of every director present: 
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" 'Resolved, That the Louisville & Nashville Railroad Com- 
" 'pany hereby accepts the provisions of the present Constitution 
" 'of the Commonwealth of Kentucky, ordained September 28, 
" '1891. 

" 'Resolved, That the Louisville & Nashville Railroad Com- 
" *pany hereby accepts the provisions of Chapter 32 of the Ken- 
" 'tucky Statutes, being the Act adopted April 5, 1893, with the 
" 'amendments thereto. 

" 'Resolved, That a copy of these resolutions be attested under 
" 'the seal of the corporation by the Chairman of the Board and 
" 'by the Assistant Secretary, and that the same be filed in the 
" 'office of the Secretary of State of Kentucky.' 

"A true copy from the Minutes. 

August Belmont, Chairman.'* 
Attest: 

"A. W. MoRRiss, Assistant Secretary, 

By said Act upon the part of complainant's board of directors 
and the filing of same together with said acceptance in the office of 
the Secretary of State, complainant thereby abandoned and relin- 
quished all rights and privileges contained in the said charter and 
amendments thereto, if any it had, in conflict with the provisions of 
the Constitution of the Commonwealth of Kentucky and of the 
laws enacted by the General Assembly of said Commonwealth 
under said Constitution, and since said acceptance complainant has 
repeatedly availed itself of the provisions of said Constitution and 
laws and is and was when said Commission's order was made sub- 
ject to and governed by and under the control of the present Con- 
stitution of the State of Kentucky, and under the laws enacted 
thereunder, and all the statutes governing and controlling the oper- 
ation and conduct of railroads in the State of Kentucky. 

in. 

Defendants admit that the provisions of Section 209 of the Con- 
stitution of the Commonwealth of Kentucky are correctly quoted in 
Paragraph III of complainant's bill of complaint, but deny that on 
or prior to September 28, 1891, the Railroad Commission had not 
been empowered by any then existing Constitutional or statutory 
provision to regulate or to fix the rate, toll, or compensation which 
a railroad company, or corporation, might charge, collect or re- 
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ceive for the service of transporting freight or passengers over its 
line or lines of railroad in that State; and defendants deny that 
there ever was any attempt made by the General Assembly of the 
Commonwealth of Kentucky afterward to confer such power upon 
said Commission until March 10, 1900. 

Defendants admit that complainant has correctly set forth the 
provisions of the act of March 10, 1900 referred to in said bill of 
complaint, save and except that in the second line of the title there- 
of attempted to be quoted, before the word "operating" in said 
second line of said quotation, and after the word "owning" in the 
first line thereof, the word "and" is used, whereas the word "or" 
should have been used, for the reason that in the enrolled bill said 
word "or" is used instead of said word "and" in said title. Defend- 
ants say that the correct title of said bill as enrolled in the office 
of the Secretary of State of Kentucky is in words and figures as 
follows : 

"An Act to prevent railroad companies or corporations 
"owning or operating a line or lines of railroad, and its officers, 
"agents and employes from charging, collecting, or receiving 
"extortionate freight or passenger rates in this Commonwealth, 
"and to further increase and define the duties and powers of the 
"Railroad Commission in reference thereto, and prescribing the 
"manner of enforcing the provisions of this act and penalties 
"for the violation of its provisions." 

Defendants deny that by the said Act the said General Assembly, 
without lawful power so to do, or otherwise, undertook to author- 
ize said Commission, when complaint shall be made or when it re- 
ceives information or has reason to believe that any railroad com- 
pany or corporation is charging, collecting, or receiving extortionate- 
freight or passenger rates over its line or lines of railroad in the State 
of Kentucky, to perform judicial functions, that is to say, to hear 
and determine the matter as speedily as possible, having first given 
ten days' notice to the company or corporation complained of, by 
letter mailed to an officer or employe of said company or corpora- 
tion stating the time and place of the hearing, also the nature of the 
complaint or matter to be investigated. Defendants deny that said 
General Assembly, by the act aforesaid, without lawful power so 
to do, or otherwise, attempted to confer the judicial power upon 
said Commission to hear such statements, arguments or evidence 
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offered by the parties as the said Commission may deem relevant. 
Defendants deny that should said Commission determine in the 
exercise of the powers of a court sought to be thus granted to it, 
that the company or corporation is or has been guilty of extortion, 
that the said General Assembly, without lawful power so to do, 
undertook to grant or delegate to said Commission legislative 
power or to impose on it the duty to make and fix, without further 
notice or investigation, a just and reasonable rate, toll, or compen- 
sation which such railroad company or corporation may charge, 
collect, or receive for like services thereafter rendered. Defend- 
ants admit that according to the provisions of said Act the rate 
toll, or compensation fixed by it shall be entered and be an order on 
the record book of said Commission's office and be in full force and 
effect at the expiration of ten days after said Commission shall have 
mailed a copy of the order fixing the same to an officer, agent, or 
employe of the company or corporation affected thereby. 

Defendants deny that said Act further provides that such order 
of said Commission may at any time, without further notice, evi- 
dence, or investigation be revoked or modified by an order of said 
Commssion likewise entered of record. 

IV. 

Defendants say that they have not knowledge or information 
sufficient to enable them to form a belief as to whether Section 819 
of the Kentucky Statutes set forth in Paragraph IV of the bill of 
complaint herein, is in substance the same as Section 4 of the Act of 
the General Assembly of the State of Kentucky approved April 6, 
1882, entitled : 

"An Act to prevent extortion and. discrimination in the 
"transportation of freight and passengers by railroad corpora- 
"tions and in aid of that purpose to establish a Board of Rail- 
"road Commissioners and define its powers and duties,** 

set forth in the General Statutes of Kentucky, edition of 1888, page 
1023, but for greater certainty defendants crave leave to refer to 
said Act and said General Statutes when produced. Defendants 
admit that said Act of March 10, 1900, does not appear to have 
been intended to change the settled legislative policy that indict- 
ments for such offenses should be found on the recommendation of 
the Railroad Commission ; in fact, in the case of McChord and oth- 
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ers, defendants herein, versus Louisville & Nashville Railroad Com- 
pany and others, 183 U. S. p. 483, wherein, a construction of said 
Act was sought by complainant, it was expressly held by the Su- 
preme Court of the United States as follows : 

"It is insisted that according to the terms of the act the 
"order of the commission fixing the rate, toll, or compensation 
"which the railroad companies may charge is self-executing, 
"and that no duty to enforce it is imposed on the Commission ; 
"that the companies are shut up by the act to the final deter- 
"mination of the Commission that they have charged more than 
"a just and reasonable rate and that on the trial of indictments 
"for failure to observe the rates made by the Commission, the 
"courts can not entertain any inquiry as to the reasonableness 
"of the rates so fixed, because such inquiry is unwarranted by the 
"statute, and because such an investigation would be illusory 
"and worthless; and that, even if the question of constitution- 
"ality could be raised in defense, yet that if such order be per- 
"mitte.d to be entered of record and notified as provided, the 
"companies, if they do not comply, will be at once exposed to 
"innumerable prosecutions, and to financial ruin by the accu- 
"mulation of penalties before a judicial decision as to the valid- 
"ity of the Statute could be had, if it should then happen that 
"the statute is upheld. 

"However this may be, we. think it is not to be doubted that 
"these bills cannot be maintained if it appear that the commis- 
"sion is charged with the duty of enforcing the orders it may 
"enter fixing rates. The objection that before this is done the 
"Commission is required to exercise judicial functions in deter- 
"mining that the companies have charged or received more than 
"a just and reasonable rate goes to the validity of the Act. 
"The fixing of rates is essentially legislative in its character, 
"and the general rule is that legislative action can not be inter- 
"fered with by injunction 

"Section 816 reads thus : 'If any railroad corporation shall 
"'charge, collect, or receive more than a just and reasonable 
" 'rate of toll or compensation for the transportation of pas- 
" 'sengers or freight in this State, or for the use of any railroad 
" 'car upon its track or upon any track it has control of or the 
" 'right to use in this State, it shall be guilty of extortion.' . . . 
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'*The mischief to be cured in respect of extortion, as de- 
**fined by Section 816, was the want of certainty, and the rem- 
"edy provided was the fixing of the rates by the Railroad Com- 
**mission. 

"In so providing, the Act, while repeating many of the pro- 
*Visions of Section 819, did, indeed, omit reference to an action 
"by way of information and to liability in damages, and it also 
*'omitted the provision that indictments should be made only 
"on the recommendation or request of the Railroad Commis- 
"sion ; but it does not therefore follow that it was the legislative 
"intention, without any expression thereof, in terms, to repeal 
"so important a provision. 

"Was the provision repealed by necessary implication? 'We 
" 'say by necessary implication, for it is not sufficient to estab- 
" 'lish that subsequent laws cover some or even all of the cases 
" 'provided for by it (the prior law) ; for they may be merely 
" 'affirmative, or cumulative, or auxiliary/ Story J., Wood v. 
"United States, 16 Pet. 362, 10 L. ed. 995. 

"Repeals by implication are not favored, and are only al- 
"lowed to the extent that repugnancy exists, and, in order to 
"give an act not clearly intended as a substitute for an earlier 
"one the effect of repealing it, the implication of the intention 
"to do so must necessarily follow from the language used, 
"bearing in mind the necessity and occasion of the law. And 
"where it is plain that the new law is in aid of the purposes of 
"the old law, the latter will not be held to be abrogated except 
"so far as there is palpable inconsistency. 

"We do not think that it was intended to repeal the provis- 
"ion of Section 819 requiring indictments to be found only on 
"the recommendation or request of the Commission, and still 
"less that it was intended to circumscribe in this particular the 
"general duty of the Commission to see that the laws relating 
"to railroads should be faithfully executed. 

"Dealing as we are with the Statutes of Kentucky, we are 
"gratified to find these views confirmed by the Court of Ap- 
"peals of that Commonwealth, in Illinois C. R. Co. v. Com., 
"decided October 25, 1901, its opinion having been furnished us 
"at the close of the argument, and since reported in 23 Ky. L. 
"Rep. 1159, 64 S. W. 975." 
And the same court in the case of Louisville & Nashville Rail- 
road Co. V. Kentucky, 183 U. S., p. 496, also held: 
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*'It was, however, held by this court that it was not the in- 
"tention or effect of the act of March 10, 1900, to repeal those 
"provisions of Section 819 reqiiiring indictment to be found 
"only on the recommendation of the Commission, nor to cir- 
"cumscribe, in this particular, the general duty of the Commis- 
"sion to see that the law relating to railroads should be faith- 
"fuUy executed. This view of the meaning and effect of the 
"legislation was that taken by the Court of Appeals of Ken- 
"tucky in the case of Illinois C. R. Co. v. Com., decided while 
"the appeals from the decrees of the Circuit Court of the 
"United States were pending in this court 

"As we understand the condition of the Statutes of Ken- 
"tucky, there was at the time when this case was tried in the 
"Circuit Court of Marion County, and when the Court of Ap- 
"peals disposed of it, no power in the Railroad Commission to 
"fix or establish rates or tolls which the railroad companies 
"were bound to accept. Such power, however, was given to 
"the Commission by the act of March 10, 1900; and it was to 
"restrain the Railroad Commission from taking action under 
"that act that bills in equity were filed by the Louisville & 
"Nashville Railroad Company and other railroad companies in 
"the Circuit Court of the United States." 

V. 

Defendants say they admit the provisions of Sections 27, 28> 
109 and 135 of the Constitution of Kentucky are substantially as 
quoted in Paragraph V of said bill of complaint, but, for greater 
certainty, they crave leave to refer to each and all of said sections 
when produced. Defendants admit that said Railroad Commission 
is not a court established by said Constitution or otherwise, nor is 
it vested with any judicial powers, but defendants deny that said 
Commission is not vested with any legislative powers or functions 
concerning rates or otherwise ; they deny that said General Assem- 
bly is not authorized by said Constitution to legislate upon, regulate 
or fix such rates for the transportation of freight or passengers; 
they deny that said General Assembly is not authorized to grant or 
delegate legislative powers to said Commission to regulate or fix 
railroad rates for the transportation of freight or passengers within 
the State of Kentucky; defendants deny that said General Assem- 
bly, in violation of any provision of the Constitution of Kentucky 
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by said act of March 10, 1900, or otherwise, attempted to grant or 
delegate to or combine in said Railroad Commission all three of the 
fundamental powers of said State Government, or of a government 
republican in form, or otherwise, viz.: those which are legislative; 
those which are executive, and those which are judicial ; they deny 
that said Commission is an anomalous or unconstitutional body 
which, with respect to any or all proceedings or investigations be- 
fore it concerning the rates charged, collected or received by rail- 
road carriers of intrastate freight and passengers, occupies the at- 
titude of complainant, judge, legislator and prosecutor; defendants 
deny that said Commission may be complainant, or may act as the 
complainant's attorney, and deny that said Commission, as judge, 
may try all preliminary questions and pass on the guilt or innocence 
of the carrier accused of extortion ; defendants admit that in the ex- 
ercise of the legislative powers which have been conferred upon it, 
it may make and fix just and reasonable rates for like services there- 
after rendered by the carrier when it shall be ascertained that said 
carrier is charging, collecting or receiving extortionate, unjust, or 
unreasonable rates; defendants admit that said Commission may 
recommend indictments to the grand juries of the Commonwealth 
in proper jurisdictions against the carrier for charging, collecting, 
or receiving rates in excess of those fixed by said Commission ; but 
defendants deny that said Commission may recover in behalf of the 
State from the carrier thus indicted the penalties imposed by said 
act for such excessive charges. 

Defendants deny that the said act denies or refuses railroad 
carriers the right of appeal to or review by the courts or tribunals 
possessing judicial powers from orders made by the railroad com- 
mission adjudging railroad companies guilty of extortion or of 
charging unjust, unreasonable or extortionate rates of toll, or fix- 
ing the compensation, which said railroad companies may charge, 
collect or receive for services to be thereafter rendered. 

Defendants deny that the said act does not allow or does at- 
tempt to prevent a judicial investigation or review of the question 
of the reasonableness of the existing rate, toll or compensation 
being charged, collected or received by railroad carriers or of the 
accusation of extortion. Defendants deny that an order made by 
the Railroad Commission adjudging that an existing rate of any 
railroad company operating a line of road in the State of Kentucky, 
for the transportation of intrastate freight or passengers, can not 
be reviewed by the proper judicial tribunal, or that the act was 
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intended to prevent such an investigation, or that it intended to 
prevent such investigation by an indictment or other criminal pro- 
ceeding instituted against it for a violation of the act, or the 
orders made pursuant thereto. Defendants deny that the Act 
prevents the carrier, its officers, agents or employes indicted for the 
alleged offense of extortion from making or establishing a defense 
that the existing rate charged, collected or received is just, reason- 
able or that the rate made and fixed by the Commission is not 
just and reasonable. Defendants deny that such an issue could not 
be tried by a jury or court of criminal jurisdiction. Defendants 
deny that the Act is rendered invalid because a jury or a court in 
one case might find the railroad company, its officers, or employes 
guilty, while a court or jury in another case on substantially the 
same facts might find them not guilty. 

The defendants again deny that the order of the Commission 
was intended by said act or is so conclusive as to what is a just 
and reasonable rate, toll or compensation for the services of the 
carrier as to prevent a judicial investigation as to whether it is 
just, reasonable or extortionate, or confiscatory in character. 
Defendants deny that because the act imposes fines and penalties 
for the violation of the order of the Commission, that thereby the 
act is rendered invalid. 

VI. 

The defendants deny that the said act is unconstitutional, void, 
or violative of the Constitution of the State of Kentucky, or that 
it constitutes an abandonment by the said State of a republican form or 
other form of government in so far as it undertakes to vest powers in 
the railroad commission, or that the powers invested in the railroad 
commission for fixing rates of toll to be charged by railroad car- 
riers is of a judicial character or that the act intended that the order 
of the Commission in fixing rates is of a judicial character. Defend- 
ants deny that the act is violative of either the letter or spirit of 
Section 4, Article 4 of the Constitution of the United States, or 
that it is void. Defendants deny that the said act deprives the 
carrier, the complainant, or any of the interested carriers, of their 
right to a judicial investigation by due process of law under the 
form or with the machinery provided for the judicial investigation 
of the matter in controversy, or that it substitutes for such an 
investigation, as an absolute finality, or other finality, the action 
of the Railroad Commission. 
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Following the oft-repeated averment of the bill, the defendants 
deny that the Act does or attempts to confer judicial powers upon 
the Railroad Commission. Defendants deny that the Act attempts 
to confer powers of an arbitrary nature over the property of rail- 
road carriers or the use thereof, or that the enforcement thereof 
operates to deprive such carriers of their property without due 
process of law, or denies to such carriers the equal protection of the 
law, or that the Act is unconstitutional or void, or that it is 
violative of Section 1, Article 14, of the amendments to the Con- 
stitution of the United States, or of any other section or article 
thereof. Defendants deny that the said act has not been construed 
in any case by the Court of Appeals of Kentucky, or that it has 
not been upheld as valid or constitutional by any court of com- 
petent jurisdiction, either State or Federal. 

VII. 

Defendants deny that the General Assembly of the State of 
Kentucky, attempted by denouncing penalties and fines for viola- 
tion of said Act or the orders of the Railroad Commission to pre- 
vent any judicial inquiry as to the validity of the said Act or such 
proceedings as might be taken thereunder by the Railroad Com- 
mission. Defendants deny that by reason of said Act, the railroad 
carriers are constrained or do submit to an unjust or unreasonably 
low rate made and fixed by said Commission for services in trans- 
porting intrastate freight or passengers, rather than to take the 
chances of fines and penalties imposed for refusal or failure to 
comply with said Commission's order fixing rates. Defendants 
deny that by reason of said Act railroad carriers are deprived by the 
State of Kentucky, through the operation of said Act, or otherwise, 
of the equal protection of the laws, or that said act is in violation 
of Section 1, Article 14, of the amendments to the Constitution of 
the United States. They deny that the penalties denounced by the ' 
said Act are excessive, or that they are excessive within the mean- 
ing or intent or in violation of Section 17, of the State Constitution 
of Kentucky, or of Article 8, of the amendments to the Constitu- 
tion of the United States. 

VIII. 

Defendants in answer to Paragraph VIII, state that the eighth 
paragraph, like many other paragraphs, of the bill of complaint is 
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more in the nature of an argument than a statement of facts neces- 
sary to constitute a cause of action, and is based upon the untenable 
assumption that the Railroad Commission by said Act is given 
judicial powers and that its orders are intended to be final and not 
subject to review by the courts. The defendants out of abundance 
of caution deny that the State of Kentucky by said Act singles 
out common carriers by railroad and denies them the equal pro- 
tection of the laws granted by said State to all other common 
carriers or deprives railroad carriers of any opportunity to have a 
judicial determination of the reasonableness of their rates when the 
satne are called in question or charged to be extortionate, or that 
the statute substitutes for a judicial determination the arbitrary 
determination of said Railroad Commission-, or that the railroad car- 
riers are not afforded a judicial hearing; and defendants deny that 
the railroad common carriers are denied the right of judicial de- 
termination of the question as to vC^hether their rates are reasonable 
or just any more than such rights are denied to other common car- 
riers in the State ; in fact, neither class of common carriers is denied 
a judicial determination of the questions. The defendants deny that 
railroad carriers by the provisions of said Act have had taken out 
of their hands, the right to fix rates and the same vested in the Rail- 
road Commission whose finding is final and conclusive, not subject 
to judicial investigation. 

Defendants again deny the' repeated statement in the bill of 
complaint that in prosecutions for the violation of the Act or the 
order made by the Commission that the railroad carriers are de- 
prived of the right to interpose the defense that the rates existing 
before the action of the Commission were reasonable and just, not 
extortionate or discriminatory. They deny that the railroad car- 
riers are deprived of their property without due process of law, or 
denied the equal protection of the laws, or that the Act is in vio- 
lation of Section 1, Article 14, of the Amendments to the Consti- 
tution of the United States. 

The defendants aver that the General Assembly by its Act in 
question did not intend, nor does it have the effect of discriminating 
against common carriers in the State. The State has the right to 
classify or to regulate the business of its common carriers and pro- 
vide the necessary tribunals for their proper regulation, and these 
tribunals can be vested with authority to regulate the conduct of 
the business of any or all of said common carriers and fix and de- 
termine proper rates of toll which they shall charge for the trans- 
portation of freight or passengers. 
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IX. 

Defendants deny that said Act relates to and affects all freight 
and passenger rates charged, collected or received by railroad car- 
riers in the State of Kentucky, or is not restricted to rates actually 
charged, collected or received within said State for the transporta- 
tion of traffic having its origin and destination in said State or by 
its terms and provisions said Act is an express and direct or other 
interference with or regulation of. interstate commerce, or in con- 
flict with subsection three, section eight, of Article!, of the Con- 
stitution of the United States, which vests in the Congress of the 
United States the exclusive power to regulate commerce among 
the several States, which power the Congress has exercised by "An 
Act to regulate Commerce" approved February 4, 1887, and the 
amendments thereto, and defendants deny that said Act is there- 
fore, or for any other reason, either unconstitutional or void. De- 
fendants deny that said Act or any part thereof undertakes to regu- 
late, or that the same relates to or affects interstate commerce. 

X. 

Defendants admit that one J. Ed. Guenther, of Owensboro, Ken- 
tucky, addressed various communications to the Chairman of said 
Commission wherein the said Guenther made complaints against 
the complainant herein and various other railroad companies, but 
they deny that the complainant herein has fully stated the nature 
of said complaint. Defendants say that other citizens of the State 
of Kentucky also filed with said Commission complaints against 
complainant and said other railroad companies, all of which com- 
plaints were consolidated and heard together and which complaints, 
together with the intervening petition or complaint upon the part of 
the Commonwealth of Kentucky, copies of which are herewith filed 
as part hereof marked "Exhibit A." Defendants deny that com- 
plainant has fully stated the various steps taken by said Com- 
mission in the investigation of said complaints. Defendants deny 
that during the hearing of said Guenther's complaint complainant's 
local rates out of Owensboro to Henderson Division Stations 
were put back to practically where they were before they were in- 
creased on account of the alleged operation of the long and short 
haul provision of the present Constitution of the State of Kentucky 
which became effective September 28, 1891 ; they deny that some 
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changes were made in local rates to stations reached via Green River 
which more nearly placed Owensboro on an equality with Evans-' 
ville as to these stations. Defendants admit that on or about 
August 16, 1905, said Commission announced its conclusions as to 
interstate rates complained of by said Guenther, and ordered that 
a petition in accordance with the provisions of Section- 826 of the 
Kentucky Statutes be filed before the Interstate Commerce Com- 
mission which petition was accordingly filed and a copy of which 
is hereto attached as part hereof marked "Exhibit B." 

Defendants deny that there was no legal authority for the em- 
ployment by the Governor of the Commonwealth of Kentucky of 
attorneys to represent the Commonwealth before the said Com- 
mission. Defendants deny that said intervening petition thus filed 
by said attorneys and thereafter prosecuted in the name of the Com- 
monwealth of Kentucky was without authority of law; they deny 
that complainant has fully set forth the allegations of the petition 
so filed by said attorneys for the Commonwealth, and a copy of 
said petition is herewith filed as part hereof marked ''Exhibit. C." 
Defendants deny that prior to the filing of said intervening petition 
for the Commonwealth of Kentucky the said Guenther on October 
3, 1905, or at any other time, asked said Commission to be allowed 
to dismiss his complaint and amended complaint, stating that he 
did not desire to and would not prosecute said proceeding any fur- 
ther against the carriers made defendants thereto, or that said Com- 
mission refused to let him do so, or that said Guenther thereafter 
took no further steps in the prosecution of said proceedings. De- 
fendants admit that during the progress of the investigation of said 
complaints before said Commission, said J. Ed. Guenther did file 
a written statement requesting that his said complaint be dismissed, 
but defendants are advised and now aver that said Guenther was 
induced by complainant to make said request in consideration gf 
complainant's promise and agreement to make certain reductions 
in rates to and from Owensboro, Kentucky, with which agreement 
complainant failed to comply. Defendants admit that said Act ex- 
pressly provides that when complaint shall be made to said Commis- 
sion accusing any railroad company or corporation of charging, col- 
lecting or receiving any extortionate freight or passenger rates, 
said Commission shall give the company or corporation complained 
of not less than ten days notice by letter mailed to an officer, agent 
or employe thereof, stating the time and place of the hearing of 
same, also the nature of the complaint or matter to be investigated ; 
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defendants deny that this provision of the Statute was not complied 
with, and they deny that the complainant was not notified of the 
nature of the complaint or that the particular rate or rates com- 
plained of were not specified. Defendants deny that in no one of 
the complaints or amended complaints in said proceeding before 
said Comitiission was there any specific or definite statement as 
to what rate or what points or on what line of road or on what 
class of freight or what commodity was complained of or intended 
to be attacked as extortionate, except in the complaint of said lum- 
ber companies. 

Defendants deny that the demurrers and motions set out in 
paragraph X, of complainant's bill of complaint were either arbi- 
trarily overruled, ignored, or disregarded by the defendants, or that 
like demurrers or notices made at the same time by other carriers 
made defendants to said proceeding were so overruled, ignored or 
disregarded. 

Defendants admit that the complaint of said lumber companies 
were by agreement of all parties first taken up and decided, they 
deny that complainant has stated in full, the order entered by said 
Commission in determining said lumber complaint. A copy of 
said order and opinion is herewith filed as part hereof marked 
"Exhibit D." 

Defendants deny that in none of the complaints or amended 
complaints in the proceedings before said Commission was there 
any specific or definite statement as to what rate, or between what 
points, or on what line of road, or on what class of freight, or what 
commodity was complained of, or intended to be attacked as 
extortionate, except in the complaint of said lumber companies. 
Defendants say all of said rates on all of said roads were attacked 
as extortionate, unjust and unreasonable. Defendants admit that 
complainant filed various demurrers and motions seeking to avoid 
the investigation of said complaints by said Commission, all of 
which, together with the arguments of counsel for all .parties 
interested, were fully heard and considered and in the exercise of 
its powers said Commission did overrule said demurrers and 
motions and proceeded to the investigation of said complaints 
after complainant had filed its answer therein. Defendants say it 
is true that counsel for complainant addressed a communication 
to the Chairman of said Commission dated December 6, 1905 in 
which various objections were made to the opinion and order made 
by said Commission in the adjustment of rates upon logs, lumber 
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and cross-ties, that said letter was carefully read and filed in the 
office of the Commission and is still of record there, but as to what 
bearing said communication can have upon the issues involved in 
this proceeding, defendants have not knowledge or information 
sufficient to enable them to form a belief. 

XI. 

Defendants deny that said Commission without authority of 
law assumed that there was involved in said proceeding the ques- 
tion of the reasonableness of all rates for the transportation of all 
classes of intrastate freight and commodities upon all railroads to 
and from all points within the State of Kentucky. They deny that 
said Commission further assumed without authority of law that it 
had jurisdiction to hear and finally determine the same. Defend- 
ants aver that they did have jurisdiction of each and all of said 
complaints and to hear and determine the same as was done by 
them. Defendants admit that in the progress of the investigation 
of said complaints, said Commission called for certain information 
and sought to have complainant make answers to various questions 
propounded to it covering the operations and business of com- 
plainant for the fiscal year ended June 30, 1905, and its financial con- 
dition as of that date. As to the number of extra employes and 
accountants required to furnish such information, or the expense 
entailed in furnishing same, defendants have no knowledge or 
information sufficient to enable them to form a belief. Defendants 
deny that the answers made by complainant to such questions and 
the information furnished by it to said Commission was as fully, 
accurately, or as much in detail as it was possible for complainant 
to furnish. Defendants deny that the witnesses introduced by com- 
plainant in connection with the information called for and the answers 
to the questions propounded by said Commission fully or at all estab- 
lished the reasonableness of camplainant's existing rates on all or 
any of its lines, branches, or divisions in the State of Kentucky. 
Defendants deny that neither the Commission* nor the complainants 
before said Commission introduced any evidence, or evidence that 
was competent, showing or tending to show that complainant's 
said existing rates were unjust, unreasonable, or extortionate. 
Defendants admit that said Commission prepared, or caused to 
be prepared a "Table of Comparative Rates on Local Mileage 
Scale Basis" wherein the rates and earnings upon certain railroads 
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in Kentucky were compared, as well as with the mileage scale of 
rates upon railroads in other States upon like classifications, also 
the gross and net earnings upon the various railroads including 
that of complainant, and said Commission did make divers and sun- 
dry other comparisons of rates, earnings, and classifications, of 
various railroads including different rates charged by complainant 
in Kentucky, upon its different lines for similar services and 
distances and among which were the tables set out in paragraph 
XI of complainant's bill of complaint, the contents of which 
defendants do not now undertake to state, but for greater certainty 
they crave leave to refer to the said tables when produced. 

Defendants deny that the various tables of comparison between 
the rates, earnings and classifications upon railroads in Kentucky 
and elsewhere, constituted substantially all the evidence, legal or 
otherwise, offered or introduced by Said commission or the com- 
plainants in said proceedings. They deny that such evidence was 
obtained second-hand, or as hearsay, or that the same did not show 
the rates actually charged flther in Kentucky or in either of the 
States mentioned in complainant's bill of complaint. Defendants 
deny that no evidence was introduced to prove the existence of 
similarity of conditions and circumstances between the railroad 
rates and classifications so compared. Defendants deny that com- 
plaint proved without contradiction or otherwise that the cost 
of construction, maintenance, and operation of complainant's 
lines of railroad in Kentucky was materially or substantiallj^ greater 
than the cost of construction, maintenance and operation of rail- 
roads in other States. They deny that such proof showed that 
complainant was justified in charging materially or substantially, 
or any, higher rates on the class of freight carried the same dis- 
tance in Kentucky than in either of the States referred to. They 
deny that to fix and enforce the same rates on railroads in Ken- 
tucky as would be just and reasonable in other States would result 
in great injustice, or any injustice, to complainant. Defendants 
deny that said tables or any of them were worthless as evidence in 
said investigation. They deny that ^aid tables were made the 
basis and ground for the reduction of complainant's rates on certain 
classes of intrastate freight. Defendants deny that there was no 
evidence introduced in said investigation or considered by said 
Commission showing or tending to show that complainant's rates 
on any class of freight or any commodity, on any of its lines of 
railroad in Kentucky were in and of themselves unjust, unreason- 
able or extortionate. 
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XII. 

Defendants deny that they, on June 20, 1906, or at any other 
time, delivered a written opinion and order whereby they deter- 
mined without authority of law that complainant's rates as shown 
in the complainant's local freight tariflf, designated "Table A," for 
all distances under classes 1, 2, 3, 4, 5, 6, A, B, C, D, E, H, F, 
I, L, M and N, to and from all points wholly within tiie State of 
Kentucky, are extortionate, unjust and unreasonable. Defendants 
deny that they acted in said matter without authority of law. 
Defendants deny that by said opinion and order of July 20, 1906, 
they, without authority of law, ordered that complainant be for- 
bidden to charge, collect or receive for the transportation of com- 
modities to and from all points wholly within the State of Ken- 
tucky rates in excess of the rates shown in a table prepared 
by defendants and made part of their order, for the classes and 
distances therein stated. They deny that their said order and 
opinion was without authority of law in that, or in ' any other 
respect, wherein it was ordered that where complainant has in 
effect a tariff or tariffs of rates upon commodity or commodities 
belonging to either of said classes and for any of said distances, 
less than that shown in said Commission's Maximum Table of 
rates designated "Kentucky Railroad Commission's Standard Tar- 
iff No. 1, applicable to the Louisville & Nashville Railroad Co," 
Complainant shall not charge, collect or receive rates in excess of 
that shown by said tariff or tariffs. Defendants aver that under 
the circumstances it was entirely proper for the Commission to 
order the commodity, or such other rates as were lower than those 
fixed by said Railroad Commission's Standard Tariff No. 1, to 
remain in effect as maximum rates, until otherwise ordered by the 
Commission; that complainant had established and maintained 
these rates as just and reasonable and that they were no more than 
just and reasonable under the circumstances. In addition to its 
own judgment upon this proposition, the Commission was and is 
fortified by the complainant's judgment evidenced by the fact that 
complainant made and fixed said rates as just and reasonable; that 
complainant has not increased these commodity or lower rates or at- 
tempted to do so, nor has it made any application to the Com- 
mission to have the order changed with reference thereto. Defend- 
ants deny that said commodity or other rates or any of them are 
lower than similar rates in force upon other roads, competitors of 
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complainant in business. Defendants deny that that portion of their 
said order, as undertakes to prohibit complainant from increasing 
the existing commodity rates or in tariffs other than its "Table A, 
Local Freight Tariff' from what they are to said Commission's 
Maximum Rates on the classes to which such commodities belong, 
is either null or void. Defendants deny that Exhibit No. 3, filed 
with the bill of complaint, contains a true comparison of com- 
plainant's Table A rates with the rates in Kentucky Railroad Commis- 
sion's order of July 20, 1906, showing for all distances (a) com- 
plainant's present rates, (b) the new rates prescribed by said 
Commission, and (c) the reduction should the order of said Com- 
mission become effective. Defendants aver that complainant's said 
Table A tariff of rates does not show all rates actually charged 
by complainant, and while it is true that defendants' order was 
intended to be a reduction of 20 per cent of the rates shown by com- 
plainant's Table A, Local Freight Tariff between all stations for 
distances of 20 miles or less, and of 25 per cent of the rates shown 
on that tariff between all stations for distances over 20 miles, yet 
inasmuch as said Table A, Tariff does not show all the rates 
in effect upon complainant's line to and from all points in Kentucky, 
said reduction of 20 and 25 per cent was not, in fact, a reduction to 
that extent of all of complainant's rates actually in effect. 

Defendants deny that on the face of the results of operations for 
the fiscal year ended June 30, 1905, the annual reduction in com- 
plainant's rates on intrastate freight in Kentucky would be at 
least $150,673.74, if defendants' said order is enforced. 

-^XIII and XIV. 

Defendants deny that for complainant to have furnished the 
information referred to in Paragraph XIII, would have caused a 
delay of nearly twelve months. It is true complainant furnished 
said Commission what purported to be a statement of complainant's 
earnings for four months and defendants did consider said state- 
ment upon the hearing of the complaint, but said statement and the 
matters which said commission considered in the investigation of 
said complaints have nothing whatever to do with the issues in- 
volved in this case. As to whether the figures, calculatipns and 
results shown in Paragraphs XIII and XIV of complainant's bill 
of complaint are in fact correct, defendants have no knowledge 
or information sufficient to enable them to form a belief. Defend- 
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ants deny that said statement showed the result of operating com- 
plainant's lines of railroad in Kentucky for the fiscal year ended 
June 30, 1905, on their intrastate or interstate business or traffic; 
and deny that the items or figures set forth in Paragraphs XIII and 
XIV of the bill of complaint show any such facts, values or results ; 
and deny that the evidence in said investigation showed any such 
results as therein set forth. Defendants say the calculations, 
values, figures and so-called results set forth in said Paragraphs 
XIII and XIV of the bill of complaint as are other calculations 
and figures, arguments, data and briefs submitted by complainant 
and the original complainants and their attorneys to said Com- 
mission in said investigation, are interesting; but defendants say, 
as to whether, in fact, they were so submitted to said Commission 
in said investigation is immaterial and irrelevant, and can have no 
bearing upon the issues involved in this action. 

XV. 

Defendants deny that complainant's net earnings on intrastate 
traffic in Kentucky are ascertained by deducting from the gross 
earnings from such traffic only the average percentage, which the 
operating expenses (69.16 per cent plus 3.42 per cent, or 72.58 per 
cent) are of the entire gross earnings from all traffic in that State. 

Defendants deny that the percentage of complainant's operat- 
ing expenses for local or intrastate business in Kentucky, is or 
would exceed the percentage of operating expenses on all business 
by at least 25 per cent, or any per cent. They deny that the fact 
of this, or any, extra cost of local or intrastate business was estab- 
lished by the evidence introduced in the proceeding before said 
Commission. They deny that there was no testimony to the con- 
trary or tending to prove the incorrectness of said estimate in the 
proceedings before said Commission. They say that neither the 
evidence adduced nor proceedings before said Commission in said 
investigation are, or can be questioned or made an issue in this case. 

Defendants deny that for every $1.00 earned by complainant on 
intrastate traffic in Kentucky, for the fiscal year ended June 30, 
1905, it cost complainant at least ninety-seven and fifty-eight 
hundredths (97.58) cents; they deny that complainant's net earn- 
ings during said time were only two and forty-two (2.42) hun- 
dredths cents; and they deny that complainant's net earnings 
on such traffic in that State were not more on the dollar in prior 



224 TWENTY-SEVENTH ANNUAL REPORT OP 

years, and deny that said earnings have not been more since that 
time. 

Defendants deny that on account of the extra hazards of the 
railroad business, or on any other account, complainant is entitled 
to net earnings or an income as great or greater than six (6) per 
cent; they deny that complainant is entitled to at least eight (8) per 
cent per annum ; they deny that said per cent would not be more than a 
just and reasonable return on the fair value of complainant's invest- 
ment for railroad purposes in Kentucky, devoted to, used, or employed 
for the transportation of intrastate traffic. They deny that such 
valuation was fair; they deny that the value ascertained by either 
of the methods stated in Paragraph XIV of the bill of complaint, 
complainant did not, for the fiscal year ended June 30, 1905, for 
any prior fiscal year, or for the last fiscal year, under its existing 
rates, receive, after deducting operating expenses and taxes, a fair, 
just or reasonable annual return or income, or as much as six (6) 
per cent per annum; they deny that complainant received much 
. less than eight per cent per annum ; they deny that complainant 
was entitled to receive any such return. They deny that notwith- 
standing the facts stated in the bill of complaint, said Commission 
reduced complainant's rates on intrastate freight traffic to the 
extent of at least $150,673.74 per annum. They deny that said rates 
were reduced to said extent; they deny that said Commission 
erroneously iield that four (4) per cent per annum was and is a fair 
and just return on the value of complainant's railroad properties 
devoted to intrastate traffic in Kentucky ; they deny that on that 
ground or other unwarranted assumptions said Commission pro- 
mulgated its order reducing complainant's rates as aforesaid. 

XVI. 

• Defendants deny that the entire reasoning or any reasoning of 
said Commission with respect to the plan adopted in the case of 
Smyth V. Ames, 169 U. S. 466, known as the Nebraska case, is or 
was fallacious. Defendants say they have no knowledge or infor- 
mation sufficient to enable them to form a belief as to whether any 
such emergency as set forth in Paragraph XVI of complainant's 
bill of complaint demanded the adoption of some plan similar to 
that used in the Nebraska case or as to whether the theory of said 
plan as set forth in said paragraph is or was the true theory or plan 
adopted in said case. For greater certainty, defendants crave 
leave to refer to the court's opinion in said case when produced. 
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Defendants deny that each railroad in Kentucky in making 
answer to the questions propounded by said Commission, divided 
its revenue into two elements, to- wit: The intrastate and the inter- 
state business; they deny that some or any of the railroads were 
unable to divide from their books and accounts the total expense 
for carrying on their Kentucky business, both intrastate and inter- 
state. 

The defendants further answering Paragraph XVI of the bill 
of complaint, admit that the figures used by complainant in this 
paragraph of its bill of complaint in so far as they are taken from 
the opinion and order of the Commission, a copy of which is 
appended to the bill of complaint as Exhibit 2, and made a part 
thereof, are correct ; but for greater certainty defendants crave leave 
to refer to said exhibit. As to the remainder of said paragraph, 
each and every conclusion or theory asserted and contended for 
by complainant in said paragraph of the bill of complaint is 
averred by the defendants to be incapable of just application, with- 
out foundation in rightful practices or accepted mathematical 
formulae, and altogether untrue and unsound. 

Defendants, further answering,, aver that the percentage of 
69.16 used by complainant in said paragraph of its bill of complaint, 
does not and cannot stand as representing the operating cost to 
complainant for each and every 100 cents of revenue, since that 
necessarily implies that the cost to complainant for operation is 
exactly the same for each and every kind of service it performs, 
which is not true and esecially so in this case as said Commission's 
order does not affect or reduce all of complainant's intrastate rates 
or any of its interstate rates. Defendants say that 69.16 per cent 
is merely the ratio reported by complainant as showing the relation 
of its alleged total cost of operation to its alleged total earnings 
from operation, and such per cent does not and can not signify 
anything more. The actual cost of operation to complainant must 
of necessity be expressed only in dollars and cents. It can not be 
expressed by percentage, since percentage can only imply a rela- 
tion. When complainant alleges that its intrastate traffic in Ken- 
tucky is conducted by it at an expense 25 per cent greater than its. 
general cost of doing all business, it can not without violating all 
correct and well known rules of mathematics, contend that such 
assumed 25 per cent alleged greater cost justifies the claim that 
25 per cent must be added to its reported percentage of operating 
expenses to tot^l earnings, and thus make its earnings on that 
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traffic. This claim totally disregards the actual earnings on the intra- 
state traffic, which are very much higher per ton per mile than the 
earnings on interstate traffic, and the plain fact that with higher 
earnings or revenue upon one kind of freight, the cost of operation 
as to such freight may be higher than upon other freight, and yet the 
percentage of the cost of operation to earnings on that particular 
freight may be the same or it may be much less than the percentage 
of cost to earnings on the other freight.. 

Defendants say it is with some hesitancy that they approach 
complainant's animal exhibition paraded as the result, as it were, 
of said Commission's addition of 40% to 60%. However, in view 
of complainant's well-known ability to so manipulate figures as to 
produce results hitherto unknown, defendants, through abundance 
of caution, say they have no knowledge or information sufficient 
to enable them to form a belief that in adding 40% to the 60%, 
said Commission has really, as it were, or otherwise, added two 
cows and three horses, or any other cows or horses, and obtained 
a result of five sheep, or any other sheep. As to this proposition, 
defendants respectfully demand the strictest proof. 

Defendants do not, however, admit, but expressly deny, that 
intrastate freight as conducted by complainant costs the complain- 
ant more to transport than its expense per ton per mile for inter- 
state freight, or than its average cost for moving all freight. It is 
true that complainant in the investigation before the Railroad 
Commission, assumed and contended that its cost per ton of trans- 
porting intrastate freight greatly exceeded its cost per ton of 
moving interstate freight, and its cost per ton of moving all freight ; 
but in no instance did it present any evidence other ^han the 
opinions of its own officers, and the only direct evidence as to the 
cost to complainant of moving interstate and other freight adduced 
before the said Commission was that which was obtained from 
data submitted to said Commission during the progress of the 
investigation. Defendants deny that there is no fallacy in the 
calculations, theories, figures or arguments set forth in said Para- 
graph XVI ; they deny that it cost complainant ninety-five cents 
to earn one hundred cents on intrastate business or sixty cents to 
earn one hundred cents on interstate business. 

XVII. 

Defendants, answering Paragraph XVII of the petition, admit 
that the Railroad Commission did use for the purposes of the case 
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before it, substantially the estimated valuation placed upon the 
complainant*s Kentucky property by its own officers, that is to say, 
the said Commission used the valuation to the extent and as stated 
in the opinion and order of said Commission, a copy of which is 
appended to the bill of complaint, as Exhibit 2, and made a part 
thereof. Defendants also admit that in so far as the figures used 
by complainant in said Paragraph XVII of the bill of complaint, 
are taken frofn the opinion and order of the Commission, such 
figures are correctly stated, but for greater certainty, defendants 
crave leave to refer to said exhibit so filed as the best evidence of 
what said opinion and order actually states. Except as herein 
specifically admitted, each and every allegation and statement set 
forth by complainant in said Paragraph XVII of the bill of com- 
plaint is expressly denied ; and each and every conclusion or theory 
asserted and contended for by complainant in said paragraph is 
averred by defendants to be incapable of just application, without 
foundation in rightful practices or accepted mathematical formulae, 
and altogether untrue and unsound. 

Defendants, further answering, aver that with the information 
furnished, the Railroad Commission did not a;id could not right- 
fully attempt to apportion the valuation of complainant's Kentucky 
property, a part to intrastate and a part to interstate traffic, because 
the said property of complainant operated in the public service for 
railroad transportation, must be used and is, in fact, used by com- 
plainant indiscriminately for both intrastate and interstate traffic, 
and the one kind of traffic necessarily adds to the profitable con- 
duct of the other; but what the said Commission did do was to 
undertake, according to its best judgment, based upon facts 
demonstrated by complainant's own accounts and capitalization, 
to apportion as between the different, great classes of traffic 
conducted by complainant, the apparently fair return upon such 
total valuation. In no othe*r way can the actual value of railroad 
property used for transportation purposes be applied upon state 
and interstate freight, or, when necessary, upon state and inter- 
state passenger transportation. Such apportionment of the fair 
return upon the estimated value of complainant's property, while 
indeed, an approximation is averred nevertheless to have been 
adopted with a view to the most just and liberal allowances in 
favor of complainant. The averments contained in this answer 
as applying to Paragraph XVI of the bill of complaint in relation 
to complainant's claim of greater operating cost of the intrastate 
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traffic are hereby reaffirmed and made part of the answer to the 
same thing restated in said Paragraph XVII of complainant's said 
bill of complaint. 

Defendants deny that to apportion the value of complainant's 
property in Kentucky, according to the gross earnings in that 
State, from each kind of traffic, is or would have been the fairest 
or most correct method of apportionment. Defendants deny that 
they, without either reason or precedent, adopted ^ny erroneous 
or inequitable plan to make up what it conceived to be a fair 
annual allowance to complainant upon the valuation of its rail- 
road properties or capital in Kentucky. Defendants deny that 
they either arbitrarily, or without reason, made any deductions 
from the figures furnished them by complainant's Assistant Comp- 
troller, or any one else. Defendants deny that they reduced the 
amount of complainant's legitimate operating expenses or taxes 
chargeable to freight traffic by any erroneous sum, or that they 
improperly divided any sum between expenses for haulage ser- 
vices and expenses other than for haulage. Defendants deny that 
they assume or assumed erroneously or arbitrarily, that the alleged 
expenses for services other than haulage can be arrived at on a 
ton basis. They deny that in arriving at its conclusions, said Com- 
mission made use of any erroneous figures. Defendants deny that in 
assuming that the expenses for haulage can be properly divided on a 
ton-mile basis, and the expenses for services other than haulage can be 
properly divided on a ton basis, said Commission acted either arbi- 
trarily or that it assumed anything that is or was unfounded or wide of 
the truth. Defendants deny that it is reasonably, or otherwise, 
correct to say that wholesale methods can be employed in handling 
interstate business, while retail methods must be employed in hand- 
ling intrastate business. They deny that on an average, or other- 
wise, it will cost three times as much per mile to carry a ton of 
intrastate freight as it will to carry a ton of interstate freight. 
They deny that through trains are principally devoted to the car- 
riage of interstate freight or that there will be on an average two 
or three times as many paying tons of freight in such trains as there 
are in local trains. They deny that local trains are usually, or 
otherwise, employed in handling the short-haul intrastate traffic. 
They deny that there is any difference between the density of trm- 
nage in the transportation of either intrastate of interstate freight 
upon complainant's lines in Kentucky. Defendants deny that any 
of its assumptions are, or were manifestly or otherwise incorrect 
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XVIII. 

The defendants, answering Paragraph XVIII of the bill of 
complaint admit that the figures used by complainant in this 
paragraph of its bill of complaint, is so far as they are taken from 
the opinion and order of the Commission, a copy of which is 
appended to the bill of complaint as Exhibit 2, and made a part 
thereof, are correct; but as to the remainder of said paragraph, each 
and every allegation and statement therein set forth, is denied, 
and each and every conclusion or theory asserted and contended for 
by complainant in said paragraph of the bill of complaint is averred 
by defendants to be incapable of just application, without founda- 
tion in rightful practices or accepted mathematical formulae, and 
altogether untrue and unsound. 

Defendants deny that said Commission pursued any unique or 
fallacious plan for ascertaining the value of complainant's invest- 
ment in Kentucky, on which it is entitled to receive a fair and just 
return from intrastate freight. They deny that said Commission erro- 
neously or without reason, deducted any sum or amount from the sum 
or amount reported by complainant as the cost of operating its 
road. They deny that said Commission arrived at any conclusion 
that was either fallacious or a perversion of the facts. Defendants 
say that, while in other paragraphs of complainant's bill of com- 
plaint, complainant has severely criticised said Commission on 
account of its making comparisons of rates, classifications and the 
operation generally of the different railroads in Kentucky, and in 
some of the other States, they observe that in Paragraph XVIII, 
complainant does not hesitate to make comparisons of its own rail- 
road and the operation thereof with the railroads of other States 
throughout the United States, when it suits its own convenience 
or serves its purposes so to do, and in this connection, defendants 
are forcibly reminded of the axiom that it is a poor rule which will 
not work both ways. 

XIX. 

The defendants, answering Paragraph XIX of the bill of com- 
plaint, admit that the figures used by complainant in this para- 
graph of its bill of complaint, in so far as they are taken from the 
opinion and order of the Commission, a copy of which is appended 
to the bill of complaint as Exhibit 2, and made a part thereof, 
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2iT^ correct ; but as to the remainder of said paragraph, each and 
every allegation and statement therein set forth, is denied, and 
each and every conclusion or theory asserted and contended for by 
complainant in said paragraph of the bill of complaint, is averred 
by defendants to be incapable of just application, without founda- 
tion in rightful practices or accepted mathematical formulae, and 
altogether untrue and unsound. 

Defendants deny that said Commission, in arriving at its conclu- 
sions, wrongfully excluded from complainant's freight operating ex- 
penses, $923,101.52, or any other sum. Defendants deny that said 
Commission asserts anything in its opinion without foundation in fact. 

XX. 

Defendants deny that in the order promulgated by said Com- 
mission on July 20, 1906, or at any time, said Commission assumed 
any power, which it did not possess under the provisions of the 
Act of March 10, 1900, or any other statute of the State of Ken- 
tucky, to make and fix a classification of freight traffic for and to 
be observed by complainant and the other railroad carriers oper- 
ating lines in that State. They deny that said Commission did not 
have the power to make, fix, and adopt a classification of freight 
traffic for and to be observed by said carriers. They deny that 
said Commission by its said order or any other order, changed or 
interfered with the rules and practices of complainant or any other 
railroad carrier without authority of law, and they deny that the 
acts of said Commission in that respect, or in any other respect, are 
either null or void. 

Defendants say that complainants and all other railroad car- 
riers have heretofore adopted a plan for making rates. In accord- 
ance with this plan or basis, the many thousands of articles Which 
they are required to transport and for the transjportation of which 
rates must be made, are classified or grouped in such a way as to 
bring them together into one or the other of said classes or groups, 
in order that each class or group may be subjected to the same 
charge for carriage. A rate is then fixed for each class or group, 
this being done to facilitate the making of rates and is but one of 
the elements and a part of the plan or basis for making same. 
As shown in complainant's local freight tariff, designated "Table 
A," and in "Kentucky Railroad Commission's Standard Tariff No. 1, 
applicable to the Louisville & Nashville Railroad Co.," complainant 
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had, theretofore, adopted certain classifications or groups, to wit: 
Numbers 1, 2, 3, 4, 5, 6, and letters A, B, C, D, E, H, F, I, L, M 
and N. Under these classifications or groups, about three thou- 
sand five hundred (3,500) commodities are distributed, and the 
rate upon each class or group is then fixed as shown in said tariflfs, 
thereby fixing the rate for the transportation of each commodity 
assigned to the several classes or groups. Defendants did not 
change complainant's plan or basis for. making such rates, but, 
upon the contrary, adopted and approved the same as the most 
convenient form and method of making and fixing said rates and 
the plan or basis thus adopted is nothing more nor less than mak- 
ing and fixing the rate. 

Defendants deny that they, constituting said Commission, by 
said order, without authority of law, either under the said act or 
any other statute of the State of Kentucky, assumed the power 
and undertook to make, publish and establish a schedule of maxi- 
mum rates on freight traffic for and to be observed by complainant 
and the other railroad carriers operating lines in that State; they 
deny that their said action was without authority of law, and they 
deny that said action was either null or void. 

Defendants deny that they, constituting said Commission, pos- 
sess no power under said act to make, publish or establish a 
schedule of maximum rates on freight traffic. They deny that they 
possess no power to require complainant or the other railroad car- 
riers operating lines in Kentucky, to observe the same. They deny 
that their power is limited to a case, where upon complaint, or 
their own motion, after notice and investigation, they find an exist- 
ing rate is extortionate, they may, in lieu of the particular rate 
held by them to be extortionate, make, fix and name a rate, which 
they shall determine to be a just and reasonable one for like ser- 
vices thereafter rendered. 

XXI. 

Defendants deny that the reduction in complainant's rates 
ordered by said Commission, if put into effect, will directly, neces- 
sarily, or at all, interfere with, affect, or reduce complainant's 
existing rates on interstate freight to and from stations on its 
lines in Kentucky, or to and from stations on its lines and other 
lines outside of Kentucky. They deny that complainant's existing 
local rates in Kentucky enter into and form a part in most, or any, 
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instances of the existing through rates on such interstate or other 
shipments of freight belonging to the same or any classes. They 
deny that said Commission's order would reduce complainant's 
local rates in Kentucky on intrastate freight at least $150,673.74. 
They deny that said reduction would directly or necessarily result 
in reducing complainant's through rates on interstate shipments 
of freight or cause an annual loss to complainant thereon of not 
less than $50,000, or any other sum. They deny that the total 
reduction in complainant's revenue either directly or indirectly 
resulting from the order aforesaid would not be less than $200,000.00 
per annum. Defendants deny that the changes in rates now in effect 
in Kentucky, directed by said Commission in its order aforesaid, 
or any other order, would necessarily, or otherwise, result in the 
disturbance, alteration, or reduction of interstate rates now or 
for any time established on complainant's lines, or the lines of 
other interstate railroad carriers operating in Kentucky or other 
States. They deny that to put into effect said order or any other 
order heretofore entered by said Commission would be a direct 
regulation or any regulation of interstate commerce. They deny 
that same is or would be in violation of clause three (3) section 
eight (8) of article one (1) of the Constitution of the United 
States. Defendants admit that Congress alone has the power to 
regulate interstate commerce but they deny that said Commission 
has by said order or any other order undertaken to or has in any 
manner regulated or attempted to regulate interstate commerce. 
They deny that the State of Kentucky, or the Railroad Commission 
of Kentucky has not the power to so regulate or fix intrastate rates 
to and from points wholly within the State to be charged by rail- 
road carriers, which may, either directly or indirectly, affect the 
adjustment or division of rates by such carriers of interstate freight 
or traffic. Defendants deny that said order is in conflict with, or 
violates, the commerce clause of the Constitution of the United 
States, or with the interstate commerce act or the act of Congress 
of June 29, 1906, or any other act. 

XXII. 

Defendants deny that complainant's existing rates and charge?" 
in effect on its lines in the State of Kentucky and applicable to its 
intra-state freight business are not higher than is just or reasonable 
whether considered with respect to the value of its property or 
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investments used in the public service or devoted to such traffic 
or with respect ,to the value of the services rendered to the ship- 
pers or public generally. Defendants deny that complainant has 
the lawful right, as inherent to its business or otherwise as a com- 
mon carrier of freight and passengers, to charge and receive for 
the services rendered by it in the State of Kentucky, more than 
just and reasonable rates. Defendants deny that a complainant has 
any property right in the charging or collecting of rates that neither 
the State of Kentucky nor any governmental agency thereof can 
take from it or interfere with. Defendants deny that said Com- 
mission's order, if permitted to be put in force, will deprive com- 
plainants of its said property right without due process of law in 
violation of section one of the fourteenth amendment to the Con- 
stitution of the United States or any other section or amendment 
of said Constitution. 

XXIII. 

Defendants have not knowledge or information sufficient to 
enable them to form a belief as to whether the fiscal years ended 
June 30, 1904, June 30, 1905 and June 30, 1906, were the most 
prosperous years of any during the period complainant has oper- 
ated its lines in the State of Kentucky. Defendants deny that dur- 
ing either of said years did complainant receive from its existing 
rates on intrastate freight as much as a fair or just return on the 
value of its investments in that State devoted to the service of 
carrying that traffic. They deny that to put in effect said Com- 
mission's order providing reduced rates would not in any wise 
result in materially increasing the volume of intrastate freight over 
complainant's lines in Kentucky, or its receipts from such traffic. 
They deny that complainant can not reasonably, or otherwise 
expect any material increase in its gross earnings on such traffic 
upon its lines in that State to offset the loss it will necessarily, 
or otherwise, sustain by reason of such reduction in its rates. 
Defendants deny, that there will be any loss to complainant on account 
of such reduction. Defendants deny that to require complainant to 
operate its lines of railroad in Kentucky upon the rates fixed by said 
Commission's order for the return upon its actual value necessarily or 
otherwise resulting from the enforcement of said order, is or will be, a 
practical or other confiscation of the same or the use thereof. 
Defendants deny that such order or the enforcement thereof will 
deprive complainant of its property or any part thereof devoted 
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to the carrying of intrastate freight in Kentucky without due 
process of law. They deny that same will operate to take com- 
plainant's properties or any part thereof for public use without 
just compensation. They deny that it will deny to complainant the 
equal protection of the laws; they deny that same is or will be 
a violation of any pf the provisions of the Constitution of the 
United States and especially articles five (5) and eight (8) thereof, 
and section one (1) of the fourteenth (14) amendment thereto, 
or any other article, section, or amendment to said Constitution. 

XXIV. 

Defendants have not knowledge or information sufficient to 
enable them to form a belief as to whether complainant's officers, 
agents or employes during the time it has operated and controlled 
its several lines of railroad in Kentucky have managed the same 
honestly, skillfully, or economically, or as to whether they have 
used all reasonable efforts to procure passengers, mail, express, 
freight, and other intrastate traffic for transportation over the 
whole or any part of its said lines. They deny that complainant 
has charged and received for the transportation of intrastate freight 
and passenger traffic, mail, express, or other intrastate traffic over 
its several lines in Kentucky, rates either just or reasonably low. 
They deny that such rates or any of them were allowed by law or 
by competitive conditions or other circumstances affecting such traffic 
on each or any of said lines. 

Defendants deny that complainant's existing rates are either just or 
reasonably low either under existing competitive or other conditions or 
circumstances. Defendants say they have no knowledge or infor- 
mation sufficient to enable them to form a belief as to whether 
the taxes on complainant's railroad properties in Kentucky have 
been only such as were claimed to be lawfully levied and assessed, 
or were paid to maintain the operation of its said railroad prop- 
erties in Kentucky, or that the rate of interest on its mortgage 
bonds resting as liens on its said properties in Kentucky, was as 
low as it was possible to make it, or that the operating and other 
expenses have been kept down as low as possible, having in view 
the operation of trains and the proper maintenance and efficiency 
of said properties for public service, or that the supplies, material 
or labor, used for these purposes were procured as cheaply as 
possible or that the amount paid by it for general officers' salaries 
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or for employes' wages on account of its several lines in Kentucky, 
have been as low as practicable. 

XXV. 

Defendants deny that the system of rates heretofore and now 
being charged and collected by complainant in the operation of 
its several lines in Kentucky for the transportation of freight 
between points wholly within that State were or are just or reason- 
able in and of themselves for the service performed and they 
deny that the same with careful, skillful and economical manage- 
ment, will not hereafter produce, or that such have not hereto- 
fore produced, such an amount of revenue as will, while being just 
and reasonable to shippers or the public, yield more than a fair 
or just return upon the actual value of the railroad properties, 
rights or franchises situated in that State and devoted to the 
service of such shippers or the public in carrying intrastate traffic. 
Defendants deny that said commission's order should not be sus- 
tained ; they deny that should said order be allowed to go into force 
and effect, complainant can not earn, sufficient revenue on its rail- 
road properties in Kentucky, devoted to the transportation of 
intrastate freight or otherwise to yield a fair or just return upon 
their actual or other value. Defendants deny that unless enjoined, 
said Commission will claim that their said order is final or con- 
clusive. They deny that they, constituting said Commission, will 
compel or undertake to compel complainant to submit to any un- 
warranted or ruinous reduction in its rates. They deny that by the 
ei\forcement of said Commission's order, complainant will be ren- 
dered unable to earn a fair or just return on the value of its 
investments or its railroad properties employed and used for the 
transportation of intrastate freight in Kentucky, or that its said 
railroad properties will be unable to pay operating expenses, taxes, 
cost of betterments, improvements, renewals, or interest on its 
bonded indebtedness. 

XXVI. 

Defendants deny that hundreds or thousands of indictments 
would be instigated by said Commission against complainant to 
recover excessive fines or penaltieis against it. They deny that 
the schedule of rates made and fixed by said Commission must or 
will be taken by the courts having criminal jurisdiction as final 
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or conclusive. They deny that in all such, or any, prosecutions 
against complainant growing out of said order, the Commonwealth 
of Kentucky will only have to produce the Commission's schedule 
of rates, prove that it was mailed to complainant or one of its 
officers, agents or employes or that the rate charged, collected or 
received thereafter by complainant or one of its officers, agents 
or employes on any line of complainant in Kentucky between points 
in that State, was in excess of that fixed in the Commission's 
schedule of rates. They deny that without more, conviction would 
certainly or inevitably, or otherwise follow. 

Defendants deny that if complainant fails or refuses to accept 
and put into force and effect said reduction in its rates as pre- 
scribed in the Commission's order they will cause to be instituted 
a multitude of prosecutions by indictment in each of the fifty- 
four (54) counties in Kentucky, through or into which complain- 
ant's lines run to recover excessive fines or penalties imposed by 
said act. They deny that said act imposes either excessive fines 
or excessive penalties. Defendants deny that in the multiplicity of 
such legal proceedings, or in any proceedings, which complainant 
may seek to avoid, the same questions would be involved without 
any opportunity for the complainant or its officers, agents, or 
employes to make a defense or show by evidence the unreasonable- 
ness or injustice of the rates fixed by the Commission or that the 
merits of the defense justifying a failure or refusal to obey said 
order could not be tried in a court at law or court of criminal 
jurisdiction, or be fully or finally settled or determined otherwise 
than in a court of equity. 

Defendants deny that they are or were threatening to carry 
out their said order by recommending and procuring numerous 
or other indictments against the complainant, its officers, agents, 
or employes on or after July 29, 1906, or any other time, to recover 
the fines or penalties prescribed by said act or that they will do 
so unless immediately restrained and enjoined by this court from 
doing so. Defendants deny that complainant is not bound by 
said Commission's order. 

XXVII. 

Defendants deny that this case is a suit arising under the Con- 
stitution of the United States, to wit : Section 4, Article 4, Articles 
5 and 8, or Section 1 of Article 14 of the amendments to said 
Constitution, or under any other sections or articles of said 
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Constitution. Defendants deny that under the rules of the com- 
mon law complainant can have remedy only in a court of equity. 
Defendants aver that should they recommend and should indict- 
ments or actions in the name of the Commonwealth be instituted 
to recover the penalties imposed by said act, complainant may 
under the law set up and make any defense it may have under 
Section 4, Article 4, Articles 5 and 8 and Section 1 of Article 14 
of the Amendments to the Constitution of the United States or 
under any other section of amendment to said Constitution. 
Defendants deny that complainant is entitled to a temporary or 
other restraining order or writ of injunction against these defend- 
ants. Defendants deny that complainant is remediless in the 
premises at law or that under the rules of the common law, it can 
have adequate relief only in a court of equity. 

WHEREFORE, these defendants having fully answered, con- 
fessed, traversed and avoided or denied all the matters in said bill 
of complaint material to be answered, according to their best 
knowledge and belief, humbly pray this Honorable Court to enter 
its decree that the defendants be hence dismissed, with their 
reasonable costs and charges in this behalf most wrongfully sus- 
tained, and for such further and other relief in the premises as 
to this Honorable Court may seem, meet and in accordance with 
equity. 

Thos. H. Paynter, 
Bennett H. Young^ 
T. H. Winn, 

Attorneys for Defendants. 
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CONSTITUTIONAL PROVISIONS. 



Extracts from the Constitution Relating to Railroads. 



RAILROADS AND COMMERCE. 

§ 209. A commission is hereby established, to be known as 
"The Railroad Commission/' which shall be composed of three 
commissioners. During the session of the General Assembly, 
which convenes in December, eighteen hundred and ninety-one, 
and before the first day of June, eighteen hundred and ninety- 
two, the Governor shall appoint, by and with the advice and 
consent of the Senate, said three commissioners, one from each 
superior court district, as now established, and said appointees 
shall take their office at the expiration of the terms of the pres- 
ent incumbents. The commissioners so appointed shall continue 
in office during the present term of the present Governor, and 
until their successors are elected and qualified. At the regular 
election in eighteen hundred ad ninety-five, and every four years 
thereafter, the commissioners shall be elected, one in each superior 
court district, by the qualified voters thereof, at the same time and 
for the same term as the Governor. No person shall be eligible 
to said office unless he be, at the time of his election, at least 
thirty years of age, a citizen of Kentucky two years, and a resident 
of the district from which he is chosen one year next preceding 
his election. Any vacancy in this office shall be filled as provided 
in section one hundred and fifty-two of this Constitution. The 
General Assembly may, from time to time, change said districts 
so as to equalize the population thereof ; and may, if deemed exped- 
ient, require that the commissioners be all elected by the qualified 
voters of the State at large. And if so required, one commissioner 
shall be from each district. No person in the service of any rail- 
road or common carrier company, or corporation, or of any firm 
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or association conducting business as a common carrier, or in any 
wise pecuniarily interested in such company, corporation, firm 
or association, or in the railroad business, or as a common carrier, 
shall hold such office. The powers and duties of the railroad com- 
missioners shall be regulated by law, and until otherwise provided 
by law, the Commission so created shall have the same powers 
and jurisdiction, perform the same duties, be subject to the same 
regulations, and receive the same compensation as now conferred, 
prescribed and allowed by law to the existing railroad commis- 
sioners. The General Assembly may, for cause, address any of 
said commissioners out of office by similar proceedings aa in the 
case of judges of the Court of Appeals; and the General Assembly 
shall enact laws to prevent the nonfeasance and misfeasance in 
office of said commissioners, and to impose proper penalties there- 
for. 

§ 210. No corporation engaged in the business of common 
carrier shall, directly or indirectly, own, manage, operate or engage 
in any other business than that of a common carrier, or hold, own, 
lease or acquire directly or indirectly, mines, factories or timber, 
except such as shall be necessary to carry on its business ; and the 
General Assembly shall enact laws to give effect to the provisions 
of this section. 

§211. No railroad corporations organized under the laws of 
any other State, or of the United States, and doing business, or 
proposing to do business, in this State, shall be entitled to the 
benefit of the right of eminent domain, or have power to acquire 
the right of way or real estate for depot or other uses, until it 
shall have become a body-corporate, pursuant to and in accord- 
ance with the laws of this Commonwealth. (22 R. 934.) 

<^ 212. The rolling stock and other movable property belonging 
to any railroad corporation or company in this State shall be con- 
sidered personal property and shall be liable to execution and sale 
in the same manner as the personal property of individuals. The 
earnings of any railroad company, or corporation, and choses in 
action, money and personal property of all kinds belonging to it, 
in the hands or under the control of any officer, agent or employe 
of such corporation or company, shall be subject to process of at- 
tachment to the same extent and in the same manner as like 
property of individuals when in the hands or under the control of 
other persons. Any such earnings, choses in action, money or 
other personal property may be subjected to the payment of any 
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judgment against such corporation or company, in the same manner 
and the same extent as such property of individuals in the hands 
of third persons. 

§213. All railroad, transfer, belt lines and railway bridge 
companies, organized under the laws of Kentucky, or operating, 
maintaining or controlling any railroad, transfer, belt lines or 
bridges, or doing a railway business in this State, shall receive, 
transfer, deliver and switch empty or loaded cars, and shall move, 
transport, receive, load or unload all the freight in car loads or 
less quantities, coming to or going from any railroad, transfer, 
belt line, Uridge, or siding thereon, with equal promptness and 
dispatch, and without any discrimination as to charges, preference, 
drawbacks, or rebate in favor of any person, corporation, consignee 
or consignor, in any matter as to payment, transportation, handling 
or delivery ; and shall so receive, deliver, transfer and transport all 
freight as above set forth, from and to any point where there is 
a physical coniiection between the tracks of said companies. But 
this section shall not be construed as requiring any such common 
carriers to allow the use of its tracks for the trains of another 
engaged in like business. (95 Ky. 199; 15 R. 548.) 

§214. No railway, transfer, belt line or railway bridge com- 
pany shall make any exclusive or preferential contract or. arrange- 
ment with any individual, association or corporation, for the 
receipt, transfer, delivery, transportation, handling, care or custody 
of any freight, or for the conduct of. any business as a common 
carrier. 

§ 215. All railway, transfer, belt lines or railway bridge com- 
panies shall receive, load, unload, transport, haul, deliver and 
handle freight of the same class for all persons, associations or 
corporations from and to the same points and upon the same con- 
ditions in the same manner and for the same charges, and for the 
same method of payment. 

§ 216. All railway, transfer, belt lines and railway bridge com- 
panies shall allow the tracks of each other to unite, intersect and 
cross at any point where such union, intersection and crossing is 
reasonable or feasible. 

§ 217. Any person, association or corporation, willfully or 
knowingly violating any of the provisions of sections two hun- 
dred and thirteen, two hundred and fourteen, two hundred and 
fifteen or two hundred and sixteen, shall upon conviction by a court 
of competent jurisdiction, for the first offense, be fined two thousand 
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dollars; for the second offense, five thousand dollars, and for the 
third offense, shall thereupon, ipso facto, forfeit its franchises, privi- 
leges or charter rights; and if such delinquent be a foreign cor- 
poration, it shall, ipso facto, forfeit its rights to do business in this 
State ; and the Attorney General of the Commonwealth shall forth- 
with, upon notice of the violation of any of said provisions, institute 
proceedings to enforce the provisions of the aforesaid sections. 

§ 218. It shall be unlawful for any person or corporation, own- 
ing or operating a railroad in this State, or any common carrier, 
to charge or receive any greater compensation in the aggregate 
for the transportation of passengers, or of property of like kind 
under substantially similar circumstances and conditions, for a 
shorter than for a longer distance over the same line, in the same 
direction, the shorter being included within the longer distance; 
but this shall not be construed as authorizing any common carrier, 
or person, or corporation, owning or operating a railroad in this 
State, to receive as great compensation for a shorter as for a longer 
distance. Provided, That upon application to the Railroad Com- 
mission, such common carrier, or person, or corporation owning 
or operating a railroad in this State, may, in special cases, after 
investigation by the Commission, be authorized to charge less for 
longer than for shorter distances for the transportation of passen- 
gers or property; and the Commission may, from time to time, 
prescribe the extent to which such common carrier, or person or 
corporation, owning or operating a railroad in this State, may be 
relieved from the operations of this section. (51 S. W. Rep. 164, 
1012; 23 R. 1382; Id. 479, 544, 453; 20 R. 1099; 24 R. 509, 1779, 
1883, 1887; 103 U. S. 503.) 
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GENERAL PROVISIONS. 



§ 54. The General* Assembly shall have no power to limit the 
amount to be recovered for injuries resulting in death, or from 
injuries to person or property. 

§ 241. Whenever the death of a person shall result from an 
injury inflicted by negligence or wrongful act, then, in every such 
case, damages may be recovered for such death, from the corpora- 
tions and persons so causing the same. Until otherwise provided 
by law, the action to recover such damages shall, in all cases be 
prosecuted by the personal representative of the deceased person. 
The General Assembly may provide how the recovery shall go and to 
whom belong; and until such provision is made the same shall form 
part of the personal estate of the deceased person. 

§ 242. Municipal and other corporations, and individuals in- 
vested with the privilege of taking private property for public use, 
shall make just compensation for property taketi, injured or de- 
stroyed by them; which compensation shall be paid before such 
taking, or paid or secured at the election of such corporation or 
individual, before such injury or destruction. The General 
Assembly shall not deprive any person of an appeal from any 
preliminary assessment of damages against any such corporations 
or individual made by commissioners or otherwise, and upon appeal 
from such preliminary assessment, the amount of such damages 
shall, in all cases, be determined by a jury according to the course 
of the common law. (19 R. 1450; 102 Ky. 402; 21 R. 894, 1028; 
22 R. 654, 663 ; 16 R. 853 ; 24 R. 1260, 1495.) 

§ 244. All wage-earners in the State employed in factories, 
mines, workshops, or by corporations, shall be paid for their labor 
in lawful money. The General Assembly shall prescribe adequate 
penalties for violations of this section. (20 R. 1211; 22 R. 559.) 
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KENTUCKY STATUTES. 



GENERAL PROVISIONS. 

§555. Any two or more, corporations organized under this 
chapter, or the laws of this or any other State, may consolidate 
into a single corporation; the directors or a majority of them, of 
such corporations as desire to consolidate may enter into an agree- 
ment signed by them, prescribing the terms and conditions of 
consolidation, the mode of carrying the same into effect and stat- 
ing such other facts as are necessary to be set out in articles of 
incorporation as herein provided, except the facts required by sub- 
division five, section two, hereof, as well as the manner of con- 
verting shares of the old corporation into the new, with such other 
details and provisions as are deemed necessary. Provided, that 
such consolidated corporations shall become and be a domestic 
corporation of this Commonwealth for all purposes, and shall be 
subject to the jurisdiction of the courts of this State and to all 
laws of this State regulating corporations organized thereunder, 
and their law shall not be construed as altering or repealing any 
law regulating the taxation of bridges over streams forming the 
boundary line of, this State. 

Written notice of the intention to consolidate shall be mailed 
to the address of each stockholder of each corporation at least 
twenty days previous to entering into such agreement, and such 
notice shall be published at least two weeks in some newspaper 
printed and circulated in the county of its principal place of busi- 
ness, and the written consent of the owners of at least two-thirds 
of the capital stock of each corporation shall be necessary to the 
validity of such agreement. 

§ 556. When the agreement is signed, acknowledged and 
recorded in the same manner as articles of incorporation are 
required to be, the separate existence of the constituent corpora- 
tions shall cease and, the consolidated corporations shall become 
a single corporation in accordance with the said agreement and 



THE RAILROAD COMMISSION. 247 

subject to all the provisions of this chapter and other laws relat- 
ing to it, and shall be vested with all the rights, privileges, fran- 
chises, exemptions, property, business, credits, assets and effects 
of the constituent corporations without deed or transfer and shall 
be bound for all their contracts and liabilities; Provided, that no 
consolidated company formed under this chapter, or the laws of this 
State, shall be required to pay any organization tax, except that, 
if in the consolidation the capital stock of the consolidated company 
be increased, or be thereafter increased to an amount exceeding 
the aggregate capital stock of the constituent companies at the 
time of the consolidation, then in that event the consolidated com- 
pany shall not have or exercise any corporate powers until it shall 
have paid into the State treasury one-tenth of one per centum 
upon the amount of said increase, and upon such payment 
shall have filed a statement thereof with the Secretary of State; 
if, however, any corporation, hereafter formed in another State 
where no organization tax was required to be paid by it, shall be 
consolidated with one formed in this State, then the organization 
tax required by the laws of this State shall be paid upon so much 
of the capital stock of the consolidated corporation as shall be 
equal to the capital stock of the foreign constituent corporation; 
or if such foreign corporation hereafter formed may have been 
required by the laws of its State to pay an organization tax less than 
that then required to be paid in this State, then upon such consoli- 
dation with a corporation of this State, an organization tax shall 
be paid equal to the difference between that required of such foreign 
corporation in the State of its creation and that which would have 
been required had it been formed in this State. 
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Article V. Railroads. 

Subdivision I. Railroad companies, organization of. 

Subdivision II. General provision concerning. 

Subdivision III. Railroad Commission. 

Subdivision IV. Condemnation of land by. 

SUBDIVISION I. RAILROAD COMPANIES, 
ORGANIZATION OF. 

§ 763. Any number of persons, not less than seven, may associ- 
ate to form a corporation for the purpose of constructing, operating 
and maintaining a railroad. Such persons shall execute articles of 
incorporation, which shall specify the name of the proposed rail- 
road, and number of years the corporation is to continue, the 
amount of its capital stock, and the number of shares into which 
the same shall be divided; the number of directors, which shall 
be not less than five, nor more than fifteen, and their names; the 
places from and to which, and the name of each county into or 
through which it is intended to be constructed, and its length as near 
as may be. Each subscriber to such articles shall set opposite his 
name, his place of residence, and the number of shares subscribed 
by him. Whenever two hundred and fifty dollars per mile has, in 
good faith, been subscribed, and twenty per cent, thereof paid in 
cash, to the persons named in the articles as directors, and an affi- 
davit made to that effect by two of said named directors, and 
attached thereto, a copy of said articles and affidavit shall be filed 
ip. the office of the railroad commissioners and in the office of the 
Secretary of State, and when a certificate of such fact is delivered 
by the said officers to the incorporators, the persons who have 
subscribed such articles shall be a body corporate by the name 
specified in the articles, and as such may sue and be sued, contract 
and be contracted with, have a seal, and change the same at 
pleasure; may elect or appoint directors who shall choose from 
their number such officers as may be necessary; may require from 
any officer or employe a bond for the faithful discharge of his duties, 
and prescribe such by-laws for its government, and exercise sucl/ 
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powers as are necessary to the conduct of its business not inconsis- 
tent with law. 

§ 764. The articles of incorporation may be amended and 
changed in the manner provided in article one of this chapter; 
and a copy of any amendment or alteration attested by the presi- 
dent and secretary of the corporation, shall be filed in the office 
of the railroad commissioners and the Secretary of State within 
thirty days after its adoption by the corporation; and when so 
filed and a certificate of that fact is delivered to the president or 
secretary, the corporation shall have the right to make such altera- 
tions and changes in its business as are authorized by the amended 
articles. 

§ 765. No railroad corporation organized or created by or 
under the laws of any other State, shaH'have the right to condemn 
land for, or acquire the right of way for, or purchase or hold 
land for its depots, traclcs, or other purposes, until it shall have 
first filed in the office of the Secretary of State of this State, in the 
manner provided in the first article of this chapter, its acceptance of 
the Constitution of this State, and shall have become organized 
as a corporation under the laws of this State, which it may do by 
filing in the office of the Secretary of State and the Railroad Com- 
mission, articles of incorporation in the manner and form provided 
in section 182 of this article. 

§766. A copy of any articles of incorporation, or any amend- 
ments thereto, filed in the offices mentioned, and certified by the 
Secretary of State, shall be admitted as evidence for or against 
the corporation, and shall be prima facie evidence of the matters 
therein stated. 

§ 767. Every corporation proceeding to construct its road in 
or through any county shall file and have recorded at its expense 
in the county clerk's office of such county, a map of the route, show- 
ing the center of said proposed road, and width thereof ; and if, after 
a road is located, it is desired to change its location, or the proposed 
route is changed, as it may be, a map showing such change as well 
as the center and width thereof, shall be filed and recorded at its 
expense in the county clerk's office of the county in which the 
change is made. If the proposed route, as indicated by the map, 
crosses the line of any other railroad, notice of such fact shall, 
before the construction of the road is commenced near the point of 
crossing, be given to the Railroad Commission, who shall give notice 
to the corporation whose road it is proposed to cross, as well as 
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the Other corporation, of the time and place it will meet to con- 
sider the question of approving the crossing, if objection be made 
thereto; and the commission may determine the manner in which 
the crossing shall be made to protect against accidents thereat. 
(22 R. 658; 23 R. 273.) 

§ 768. Every company shall possess the following powers, 
and be subject to the following liabilities and restrictions: 

First. To cause such examinations and surveys for the pro- 
posed railroad to be made as may be necessary to the selection 
of the most advantageous route for such road; and, for such pur- 
poses, by its officers, agents and servants, to enter upon lands or 
waters of any person, but subject to liability for all damages which 
they shall do thereto. 

Second. To receive, hold, enter upon, and take possession of 
such voluntary grants and donations of real and other property 
as shall be made to it, to aid in the construction and maintenance 
and operation of such road ; but the real property thus received shall 
be held and used for the purposes of such grant or donation only. 

Third. To purchase, hold, enter upon, take possession of and 
use all such real estate, franchise and other property as may be 
necessary for the construction, maintenance and accomodation of 
its line of road, but the same shall not be taken or appropriated 
without the consent of the owner until the compensation to be made 
therefor is agreed upon or ascertained, and paid or deposited as 
provided by law. 

Fourth. To lay out its road not exceeding one hundred feet 
in width, and if more than one track is laid, fifty feet additional 
for each track, and construct the same; and for the purpose of 
cuttings, or embankments, and procuring stone, gravel or other 
material, or for the purpose of draining its road-bed, to take, in the 
manner herein provided, such other lands in the vicinity of or 
adjacent to its road as may be necessary for the proper construc- 
tion, operation and security of its road and to change, when it 
deems proper, the gauge of its road; and may, for the purpose of 
avoiding annoyance to public travel or dangerous or difficult grades 
or curves, or unsafe or insecure grounds or foundations, or for 
other reasonable cause, change the location or grade of any por- 
tion of its road, but shall not, except as otherwise provided, depart 
from the general route prescribed in the articles of incorporation. 

Fifth. To construct its road upon or cross any watercourse, 
private or plank road, highway, street, lane or alley, and across 
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any railroad or canaF; but the corporation shall restore the water- 
course, private or plank road, highway, street, lane, alley, railroad, 
or canal to its former condition, as near as may be, and shall not 
obstruct the navigation of any stream, or obstruct any public high- 
way or street, by cars of trains, for more than five minutes at any 
one time; and shall construct suitable road and street crossings 
for the passage of teams by putting down planks or other suitable 
material between and on each side of the rails, the top of which 
shall be at least as high as the top of the rails of such road or street ; 
and in case the road is constructed upon any public street or alley, 
the same shall be upon such terms and conditions as shall be agreed 
upon between the corporation and the authorities of any city in 
which the same may be; but such road shall not be constructed 
upon any public street or alley until compensation shall be made 
by the corporation therefor to the owner of the property adjoining 
such street or alley, and opposite where such road is to be con- 
structed, either by agreement or in the manner provided by law. 
(22 R. 572; 10 Ky. 628; 18 R. 1088; 20 R. 475; 104 Ky. 186; 20 R. 
115; Const, sec. 242.) 

<§ 769. Any company may build such spurs, switches, tracks 
or branches as may be necessary to conduct its business or develop 
business along its line of road, and for that purpose shall have all 
the powers and be subject to the same restrictions and liabilities 
as arc conferred upon it for the construction of its main line; and 
may purchase the property and franchises of any other railroad 
company at public or private sale not a competing or parallel line; 
and may sell its franchises and property to any other company not 
a competing or parallelline or otherwise prohibited by law to pur- 
chase, and may, unless prohibited by law, subscribe to the capital stock 
of any other railroad company organized under the law of this or any 
organized under the laws of this or any other State, may, unless pro- 
hibited by law, subscribe to the capital stock of any company organized 
under this law, with the assent of such company, and may make any 
agreement or arrangement, not inconsistent with law, with any other 
railroad company. 

§ 770. Any two or more railroad companies organized under 
this chapter or the laws of this or any other State may, unless other- 
wise provided by law, consolidate into a single company in the man- 
ner provided by article one, of this chapter as amended, and such 
new corporation shall possess all the powers, exemptions, rights 
and franchises conferred upon such two or more corporations, and 
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be vested with all the property and assets of the constituent cor- 
porations, and shall be subject to all the restrictions and liabilities, 
and perform all the duties imposed by the provisions of their 
respective charters or laws of organization not inconsistent with 
this law. 

§ 771. Corporations organized under this law shall have power 
to borrow such sums of money as may be necessary for funding 
their floating debt, or for completing, equipping or operating their 
road, or any part thereof, or for paying any debts incurred for such 
purposes, and to issue and dispose of their bonds or obligations 
for any amount necessarily borrowed for such purpose, and to 
mortgage their corporate property and franchises, or any part 
thereof, to secure the payment of any debt contracted, or to defray 
any expenditure for the purposes aforesaid; and may confer on 
any holder of such lands or obligations the right to convert the 
same into the stock of such company; and may, in the manner 
provided in article one of this chapter, increase or decrease its 
capital stock; and the increased stock may be "common" or "pre- 
ferred," as shall be designated in the call for the meeting of the 
stockholders. If preferred stock is issued, the company may guar- 
antee to the holders thereof semi-annual or quarterly dividends, 
to an amount not exceeding six per cent per annum, payable at its 
oflSce or at such other places as the directors may designate. The 
stock may be sold at such time and place, either within or without 
the State, as may be deemed advisable, and the proceeds thereof 
applied for the purposes for which it was issued; the unpref erred 
stock of the company shall be entitled to dividends only out of the 
surplus of the profits, after setting apart a sum sufficient to pay 
the dividends upon the preferred stock; and the company which 
issues such preferred stock shall reserve the privilege of redeeming 
and canceling the same at par at any time after three years from the 
date of its issue; and the preferred stock herein provided for may 
be convertible into bonds of the company at the option of the 
parties. 

§ 771 A 1. Whenever any company owning or operating a 
railroad in Kentucky, or any company owning or operating a 
bridge over a navigable stream constituting a boundary of the 
State of Kentucky, shall be insolvent and shall come into the 
hands of any court under proceedings to enforce any mortgage 
or deed of trust, or for the payment of debts, it shall be lawful for 
the holders of a majority of any class of securities issued by such 
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company, or any class of creditors of sucH company, to prepare 
and submit to such court a plan for the reorganization of the 
company. Such plan shall provide: First. For the payment of 
all taxes and assessments due and owing by such company. * Second. 
For the payment pf all debts for labor and material and supplies 
due by said company, and for which a lien shall exist on the 
property thereof under the law of the State of Kentucky. Third. 
For the payment of any debt due or the assumption of any debt 
not due, and for which there shall «xist a lien prior and superior 
to the claim of the class of creditors or security-holders proposing 
such plan. Fourth. For the issue of new classes of securities, 
which shall be for distribution among the creditors of the holders 
of the class of securities proposing such plan, and of subordinate 
and inferior securities or debts, and providing for such distribu- 
tion. Such plan shall, as far as practicable, regard the relative 
rights and priorities of the different classes of creditors or security- 
holders. 

2. When any such plan as above provided, shall be filed with 
the court, it shall be the duty of the court to give such notice, by 
publication or otherwise, as it the (may) order, that a plan of 
reorganization has been filed in the cause, and that any holder or 
holders of any securities, or any creditor of such company, shall be 
entitled to file objections thereto, and shall be entitled to be heard 
in person or by attorney on the subject thereof ; and if, upon the 
hearing thereof, and upon consideration of such plan the court 
shall approve the same, or shall approve the same with such altera- 
tions and amendments as the court shall adopt, and such plan 
or scheme so approved shall receive the assent of the holders of 
three-fourths of the class of securities proposing the same, and a 
like proportion of all other classes of creditors subordinate thereto, 
and the court shall be of opinion that the said plan and scheme of 
reorganization is fair and equitable, and has made reasonable pro- 
vision for the holders of all securities of said companies, the court 
shall adjudge and order that said plan or scheme of reorganization 
shall be adopted and carried out, and shall make proper provision 
for the execution thereof. 

3. All creditors and persons holding s.ecurities of the said com- 
pany, and not objecting to such plan of reorganization, shall be 
deemed to have assented thereto, and upon the entry of such order 
of approval, the court may require from any creditor or person hold- 
ing any of the securities of said company embraced by the said plan 
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to surrender for discharge or cancellation such outstanding claims 
or securities, and received in lieu or on account thereof the new 
securities provided in such plan. But where claims have arisen 
or securities have been issued prior to the passage of this aat, and 
any holder of such claims or securities shall object to the plan 
of reorganization, there shall be inserted in such plan a provision 
for preserving and maintaining the right of such holder so as not 
to impair the obligation of his contract. 

4. If no such plan be proposed or approved, the court may, 
within such time as the court may deem proper, order a sale of 
the property of any such company being so administered, after 
such notice as shall seem to the court sufficient. At any such sale, 
or at any sale which shall be hereafter made, of any railroad or 
bridge under any decree of sale, the purchaser or purchasers shall 
be required to pay the amount of the bid in cash ; Provided, how- 
ever. That if the property shall be purchased by or in behalf of 
holders of any class of securities issued by the said company, the 
purchaser or purchasers shall be required to pay in money or 
securities, immediately, such amount only as the court may deem 
sufficient to provide against a non-compliance with the bid; and 
the purchaser or purchasers shall thereafter be entitled, within 
such time as may be fixed by the court, to pay- the amount of the 
bid by the payment of such money as may be necessary, and by 
the surrender of securities in proportion as such securities shall be 
entitled to receive the purchase money; and all holders of the 
same class of securities shall be entitled to have and enjoy equal 
rights in any such purchases with other holders of the same class. 
Such purchaser or purchasers under this latter provision shall, 
before adopting any article of incorporation, or transferring the 
property to any corporation formed for the purpose, present and file 
with the court, in which the decree of sale was entered, a plan of 
reorganization with substantially the provisions required in the 
preceding sections, and which shall likewise be subject to the 
approval of the court; and when the same shall have been so 
approved, and an order to that effect, and providing for the execu- 
tion thereof, shall have been entered, the said purchaser or pur^ 
chasers may adopt articles of incorporation under and in accord- 
ance with the laws of the State of KentucW providing for the 
incorporation of such companies. 

5. The word "securities," as used in this act, shall embrace 
bonds, debentures, preferred and common stock, and other issues of 
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obligation and certificates of substantially similar character, and 
the provisions hereof shall apply, as far as may be, to proceedings 
in relation to any separate division, or portion, or branch of any 
railroad on which are charged any separate issues of securities. 

6. Where the property of any such company shall be partly 
within and partly without this State, the plan of reorganization 
may make provisions for including the property without the State 
in such plan, in such manner, as may be consistent with the laws 
of the State where situated. 



SUBDIVISION II. GENERAL PROVISIONS. 

§ 772. Any company that has established and maintained 
throughout the year, for five consecutive years, a passenger station 
at a point on its road, shall not abandon such station, without the 
WTitten consent of the railroad commission; and if any station 
used by the company is burned or otherwise destroyed, or becomes 
unfit for the accommodation of the public, the Railroad Commis- 
sion shall notify, in writing, the manager or chief ofiicer in this 
State of the company owning or using such station to rebuild or 
repair the same, as the case may be, and such company shall, within 
ninety days after such notice, comply with the requirements there- 
of, and that every company operating a railroad in this State shall 
provide a convenient, and suitable waiting room and water-closets, 
or privies, at all depots in cities and towns, and such other stations 
as the Railroad Commission may require on its lines, and keep 
and maintain the same in decent order and repair. (97 Ky. 207; 
17 R. 116; 20 R. 100; 103 Ky. 605; 20 R. 366; 17 R. 1136; 17 R. 
116; 17 R. 1161; 18 R. 483; 107 Ky. 330.) 

§ 772A. 1. That all corporations, companies, persons or asso- 
ciations owning and operating a railroad line in this Common- 
wealth, or any branch of any railroad in this Commonwealth the 
length of which exceeds five miles, shall be required and they are 
hereby directed to run at least one passenger train each way on 
every day of the year, Sundays excepted, over said line ; Povided, 
however, That the operation of a train known as a mixed train on 
lines carrying passengers and freight for hire, on which both pas- 
sengers and freight are carried, if operated in accordance with the 
provisions of this act, shall be deemed a compliance therewith. 
Provided, further, That the provisions of this act shall not apply 
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to mere coal switches or any switch or branch, which is chartered 
and used by any corporation, company or person merely iot the 
purpose of carrying freight or coals to their main line or track. 

2. That any corporation, association, company or person who 
shall willfully violate the provisions of this act shall be liable to a 
forfeiture of the charter of such corporation, company or associa- 
tion, and upon conviction in a court of competent jurisdiction shall 
be fined not less than three hundred dollars for each offense. And 
the failure of such corporation, company, association or person to 
run a train either way on any day during the year, Sunday ex- 
cepted, shall be considered and treated as separate and distinct 
offense. 

3. The penalties herein announced may be recovered by indict- 
ment in the circuit court of any county through which the tracks 
of such railroad extends, or by information lodged by the county 
or Commonwealth's attorney or by any ordinary suit for penalties. 

4. That it shall be the duty of the judge of the circuit court 
of each county through which the line of railroad extends to give 
in charge to the grand jury, the provisions of this act, at each session 
of the circuit court held in any county through which the line of 
such road extends. (23 R. 1986.) 

§ 773, Every company shall cause signal boards, well supported 
by posts or otherwise, at such heights as to be easily seen by travelers, 
and not obstructing travel, containing on each side, in capital letters 
at least five inches high, the following inscription: "Railroad Cross- 
ing," to be placed and constantly maintained, at each public highway 
where it is crossed by the railroad at the same level; but such board 
need not be put up in cities or towns, unless required by the local 
authorities thereof. (96 Ky. 197 ; 104 Ky. 35 ; 16 R. 545 ; 20 R. 371.) 

<^ 774. That whenever in the opinion of the Railroad Commission, 
the public interest require that a gate be erected or maintained, or a 
flagman be stationed at any street or highway crossing, they shall 
give the superintendent or manager of the railroad written notice 
that the same is required, and the company shall, within the time 
prescribed by the Commission, erect and maintain at such crossing 
the character of gate directed by the Commission, and keep a man 
in charge of the same during such hours as they may designate, 
or keep a flagman at such crossing during such hours as they may 
require. (21 R. 1803; 22 R. 544; 24 R. 615.) 

§ 775. That whenever railroads cross each other in the State, 
the trains shall be brought to a full stop at least fifty feet before get- 
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ting to the crossing; Provided, however, That the provisions of this 
act shall not be applicable where the crossings of such roads are 
regulated by derailing switches, or other safety appliances, which 
prevent collisions at crossings, nor where a flagman or watchman 
is stationed at such crossings and signal that the trains may cross in 
safety. (99 Ky. 175 ; 18 R. 54; 16 R. 481.) 

§ 776. No bridge or pass way hereafter constructed over any rail- 
road except in cities having power under their charters to regulate 
the heights of such bridges or passways, shall be at a height less than 
twenty-two feet above the tracks of the road, unless by the written 
authority of the Commission; and whenever there shall be over any 
railroad a bridge, tunnel or other obstruction, at a height of less than 
seven feet above the roof of the freight cars used or hauled on said 
road, it shall be the duty of the officers of such road to erect and keep 
in repair, at or near such bridge, tunnel or obstruction, and on each 
side thereof, a rod or beam placed across the track, at such height 
and at such distance from the bridge, tunnel or obstruction, as the 
Railroad Commission shall direct ; and from such rod or beam shall 
be suspended straps, ropes or cords, of such length as the Commis- 
sion may determine, and not greater than six inches apart, for the 
Space of eight feet, directly over the track. 

§ 777 , Notice of every accident which may occur and be attended 
with loss of life shall be given within five days thereafter by the 
company operating the road on which the accident occurred to the 
Railroad Commission, and such company shall furnish the Commis- 
sion all information required by it concerning the cause of the accident. 

§ 778. No regular or other passenger train shall be run without 
an air-brake, or some equally effective appliance for controlling the 
speed of trains, which may be applied by the engineer to each car 
composing the train, and which shall, at all times, be kept in good 
condition and ready for use at the direction of the engineer. The 
provisions of this section shall not apply to mixed trains. 

§ 779. Every company shall require a uniform cap or hat, and 
distinguishing badges to be worn by all its employes except engineers 
and firemen, whose duties relate immediately to the transportation of 
passengers. 

§ 780. Before the first day of January, 1894, every company shall 
adjust, fix or block the frogs on its tracks to prevent the feet of its 
employes from being caught therein. (21 R. 1342.) 

§ 781. All railroad companies doing business in this State upon 
lines owned or leased by them, shall, within thirty days, after this act 
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goes into effect, furnish to the Railroad Commissioners copies of all 
their rates and tariffs then in force; and shall also furnish the Com- 
mission with copies of all rates and tariffs, or changes therein, there- 
after made, at the date that the same are issued. 

§ 782. All companies shall place in, on or around the tops of the 
chimneys of engines a screen, fender, damper, or other appliance that 
will prevent, as far as possible, sparks of fire from escaping from siich 
chimneys. (89 Ky. 638; 92 Kv. 55; 94 Ky. 71 ; 17 R., 977; 101 Ky., 
104). 

§ 783. Every company shall furnish sufficient accommodation for 
the transportation of all such passengers and property as shall within 
a reasonable time previous thereto, offer, or be offered, for transpor- 
tation, at places established by the corporation for receiving and dis- 
charging passengers and freight, and shall, when requested, check 
every parcel of baggage taken for transportation if there is a handle, 
loop, or fixture so that the same can be attached, and shall give to 
the person delivering such baggage a check for the same. 

§ 784. All companies shall keep their ticket offices open for the 
sale of tickets at least thirty minutes immediately preceding the de- 
parture of all passenger trains from every regular passenger depot 
from which such trains start, or at which they stop; and when any 
regular passenger train is delayed for thirty minutes in its arrival 
at a station which is a telegraph office, it shall cause to have posted, 
in some conspicuous place in the waiting room for passengers at such 
station, the fact of and length of time of the delay as soon as the 
same is ascertained by its agent at such station, and shall keep the 
waiting room open for passengers until the train arrives; and shall 
cause to be announced twice within each passenger car of every 
passenger train, within reasonable time before its arrival at a station, 
at which, from notice given, it is to stop, the name of such station, 
and at junctions, crossings and points where trains leave at or near 
the same time in different directions, shall cause to be announced in 
each passenger car the direction in which such car is to go. (19 
R. 1462; 24 R. 693; 102 Ky. 300.) 

§ 785. Every company that shall have unclaimed freight not 
perishable, or unclaimed baggage in its possession, for one year or 
more, may sell the same at public auction, and out of the proceeds 
thereof retain the expenses of transportation, storage, advertisement 
and sale. Notice of such sale shall be given to the consignor and 
consignee by letter addressed to each of them, respectively, and 
mailed to the nearest postoffice to the place at which the goods were 
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received, and to which they were carried; and notice of such sale 
shall also be published for four weeks in some newspaper of general 
circulation in the State. In case the freight is perishable, it may be 
sold as soon as it is deemed necessary and proper, and notice of such 
sale shall be given, if practicable, to the consignor and consignee, as 
herein directed. A record shall be kept of the articles sold at prices 
obtained therefor, and the surplus, if any, after payment of charges, 
shall be paid to the owner of such articles, if demanded, at any time 
within two years from date of sale. 

§ 786. Every company shall provide each locomotive engine 
passing upon its road with a bell of ordinary size and steam whistle, 
and such bell shall be rung, or whistle sounded outside of incorpo- 
rated cities and towns at a distance of at least fifty rods from the 
place where the road crosses upon the same level of any highway 
or crossing at which a sign board is required to be maintained and such 
bell shall be rung or whistle sounded continuously or alternately until 
the engine has reached such highway crossing and shall give such 
signals in cities and towns as the legislative authorities thereof may 
require. ( 18 R. 610 ; 19 R. 1345 ; 20 R. 371 ; 96 Ky. 197 ; 104 Ky. 35.) 

§ 787. No passenger car on any railroad shall be lighted by 
naphtha or illuminating oil or fluid made in part of naphtha, or any 
oil or fluid which will ignite at a temperature of less than three 
hundred degrees Fahrenheit. 

§ 790. Every company shall keep its right of way clear and free 
from weeds, high grass, and decayed timber, which, from their nature 
and condition, are combustible material, liable to take and communi- 
cate fire from passing trains to abutting or adjacent property. 

§ 791. Every person now operating, or that may hereafter operate 
a railroad in this State, under a contract or lease, shall have the 
same recorded in the office of the Secretary of State and in the coimty 
clerk's office of every county in which said road, or part thereof, 
lies, within thirty days after the contract or lease is executed, or if 
heretofore made, within thirty days after this law goes into effect. 
(10 R. 329; 101 Ky. 159.) 

§ 792. When two railroad companies use the same line of road- 
way in the operation of their trains, they shall afford along such 
roadway reasonable and proper facilities for the receiving, forwarding 
and delivering of passengers and property without discrimination in 
their rates and charges. All contracts made between such companies 
in so far as the same shall conflict with the provisions of this section 
are hereby declared to be null and void, and contrary to public policy. 



260 TWBNTT-SB3VENTH ANNUAL REPORT OP 

The Railroad Commissioners shall enforce the provisions of this 
section by imposing the same penalties for violations thereof as is 
provided in section 227 of this act for violations of said section. 

§ 793. Any company failing to comply with or violating or per- 
mitting any of its employes or agents to violate any of the provisions 
of sections 772, 77Z, 774, 775, 777, 778, 780, 781, 782 786, 787 and 
791 of this article, shall, in addition to subjecting itself to any dam- 
ages that may be caused by such failure or violation, be guilty of a 
misdemeanor, and be fined for each failure or violation not less than 
one hundred nor more than five hundred dollars, to be recovered by 
indictment in the circuit court of any county through which the com- 
pany in default operates a line of road, or in the Franklin Circuit 
Court. (18 R. 610; 20 R. 371.) 

§ 794. Any person who shall reckle^ly, wantonly or maliciously 
throw any stone, stick or club or other missile, at or into, or shoot 
at or into any engine of any railroad train in this State, or any car 
attached thereto, on or in which engine or car there may be any 
passenger or other person, shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined not less than one hundred 
nor more than five hundred dollars, or imprisonment in the county 
jail not less than six nor more than twelve months. And if any such 
stone, stick, club or other missile so thrown was calculated to produce 
death or great bodily harm, and any person or passenger, on or in 
such engine or car attached thereto, shall be injured or wounded, such 
person throwing the same shall be deemed guilty of a felony, and be 
fined in a sum not less than two hundred nor more than five hundred 
dollars, and imprisoned in the penitentiary not less than one nor more 
than two years. And should death ensue from such throwing or 
shooting within one year thereafter, the person guilty of the same, as 
herein provided, shall be deemed guilty of murder. 

§ 805. It shall be unlawful for any person other than passengers 
and employes, to get on or off on the outside, or to swing on or hang 
on from the outside of an engine or car whilst the same is in motion 
or switching, or immediately preceding its moving or switching. Any 
person violating the provisions of this section shall be fined not ex- 
ceeding ten dollars for each offense. 

§ 806. If any person whilst riding on a passenger or other train, 
shall, in the hearing or presence of other passengers, and to their an- 
noyance, use or utter obscene or profane language, or behave in a bois- 
terous or riotous manner, or obtain, or attempt to obtain, money 
or property from any passenger by any game or device, he shall be 
fined for each offense not less than twenty-five nor more 'than one 
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hundred dollars or imprisoned in the county jail not less than ten 
nor more than fifty days, or both so fined and imprisoned ; and it shall 
be the duty of the conductor in charge of any train upon which there 
is a person who has violated the provisions of this section, either to 
put such person off the train, or to give notice of such violation to 
some peace officer at the first stopping place where any such officer 
may be. 

§807. Any person who shall willfully and maliciously tear up, 
displace, break or disturb, any rail or other fixture attached to the 
track or switch of any railroad in operation, or break any bridge or 
viaduct of such road, or who shall place any obstruction on the track 
or switch of such road, or do any act whereby an engine or car 
might be upset, arrested or thrown from the track of such road or 
switch, or any branch or turn-out, shall be confined in the peniten- 
tiary not less than one nor more than five years. (98 Ky. 125 ; 102 
Ky. 373; 17 R. 678; 18 R. 16; 19 R. 1396.) 

§808. Any person who shall, by any of the acts mentioned in 
the next preceding section, cause the life of any person to be put in 
immediate peril, or cause any locomotive or car to be actually thrown 
from the track, shall be confined in the penitentiary not less than two 
nor more than ten years. 

§ 809. If, by the locomotives or cars of any company, cattle shall 
be killed or injured on the track of said road adjoining the lands 
belonging to, or in the occupation of the owner of such cattle, who 
has not recieived compensation for fencing said land along said road, 
the loss shall be divided between the railroad company and the owner 
of such cattle; but in every case where cattle are killed or injured 
by the negligence or carelessness of the agents or servants of any com- 
pany, it shall pay full damages for such killing or injury; and the 
killing or injury of cattle by the engine or cars of any company shall 
be prima facie evidence of negligence and carelessness on the part of 
the company, its agents and servants. (89 Ky. 193; 11 R. 393; 85 
Ky. 151 ; 14 Bush, 518; 8 R. 896; 21 R. 749; 22 R. 666; 78 Ky. 621 ; 
98 Ky. 182, 209; 23 R. 2209.) 

§ 810. Whenever any cattle may be killed or injured by the cars 
or locomotive upon any railroad, it shall be lawful for the owner of the 
cattle so killed or injured, after first giving the nearest station agent 
of the company operating said railroad written notice of his intention, 
to apply to a justice of the peace within the district in which said cattle 
may have been killed or injured; and said justice shall appoint three 
discreet and disinterested housekeepers of his county a board of 
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appraisers, who after being duly sworn, shall examine the cattle so 
killed or injured, and affix a value upon the same if killed, or assess 
the damages to the same if injured, and return to said justice a written 
report carefully describing the cattle, stating whether they were killed 
or injured, and also setting out the valuation or assessments of dam- 
ages made by them ; which report said justice shall preserve as a part 
of the records of his office. 

§811. If the company shall fail, for sixty days, to pay to the 
owner of the cattle so killed or injured the full amotmt assessed by 
said board of appraisers, and one-half the costs attending the assess- 
ment, he shall have the right to institute suit on the original cause of 
action, and if upon trial, he recovers a verdict for an amount equal 
to the amount assured in his favor by said board of appraisers, it shall 
be the duty of the court to render judgment in his favor for the amount 
of said verdict, and twenty-five per centum in addition thereto; but 
if the company has offered to pay the award and the owner has refused 
to accept the same, and he fails to recover a verdict for an amount 
equal to said assessment, the cost of the action shall be taxed- against 
him. (96Ky.613.) 

<^ 812. The justice of the peace and the three appraisers shall 
receive for their services, each the sum of one dollar, to be paid 
equally by the company and the owner of the stock killed or injured; 
and if an action is brought against the company, these fees shall be 
taxed as cost against the unsuccessful party. 

^813. The provisions of the last three preceding sections shall 
not apply to any railroad company which shall inclose its entire line 
of road with a good and lawful fence, and good and sufficient cattle- 
gaps, and keep the same in repair. (85 Ky. 151 ; 8 R. 896.) 

§ 814. The rolling stock and other movable property belonging 
to any company in this State shall be considered personal property, 
and liable to execution and sale in the same manner as the property of 
individuals ; and the earnings, money, and choses in action of any 
company in the hands of an officer, agent or employe hiay be subjected 
to the payment of debts in the same manner as similar property of 
individuals ; and after an execution on a judgment against any company 
owiiing or operating any railroad in this State shall be returned by 
the proper officer no property found, in whole or in part, the plaintiff 
therein may institute an equitable action against said company in 
the circuit court of the county in which said judgment was rendered, 
to place its road and property in the hands of a receiver ; and the court, 
upon a petition showing said return, and the failure to pay said judg- 
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merit upon the services of summons upon said company shall appoint 
some suitable person as receiver of said company, and, as such take 
possession and control of all the road and property belonging to and 
operated by said company, including all rolling stock thereof. Said, 
receiver shall operate said road until he shall have collected a sum 
sufficient to pay off the judgment and costs, and the cost of the re- 
ceivership, when he shall surrender the road and property to the 
defendant. The receiver shall first pay out of the earnings and 
receipts of the road collected by him the necessary operating expenses, 
including in same what shall be necessary to keep said road in such 
repair that it can be safely and properly operated. The said receiver, 
before entering upon his duties, shall execute a bond for the faithful 
performance of his duties, with good and sufficient sureties to be 
approved by the court. 

§ 815. Any person engaged in operating a mine or stone quarry 
within three miles of any navigable stream or railroad, may, for the 
purpose of transporting material to and from such stream or railroad 
and such mine or quarry construct and operate a line of railroad for 
such mine or quarry to the most convenient and accessible point on 
such stream or road, and may, under the general laws, condemn such 
land as may be necessary, not exceeding fifty feet in width for each 
track necessarily constructed, and not exceeding two acres of land 
at such railroad or stream for the purpose of necessary buildings. 
The owner or operator of such road shall be, so far as they are appli- 
cable, governed and controlled by the laws relating to other railroads, 
and shall have the same rights and privileges granted to corporations 
owning and operating lines of railroad. 

§ 816. If any railroad corporation shall charge, collect or receive 
more than, a just and reasonable rate of toll or compensation for the 
transportation of passengers or freight in this State, or for the use 
of any railroad car upon its tracks, or upon any track it has control 
of, or the right to use, in this State, it shall be guilty of extortion. 
(35 S. W. Rep. 129.) 

§ 817. If any corporation engaged in operating a railroad in this 
State shall, directly or indirectly, by any special rate, rebate, draw- 
back or other device, charge, demand, collect or receive from any per- 
son a greater or less compensation for any service rendered in the 
transportation of passengers or property than it charges, demands, 
collects or receives from any other person for doing for him a like 
and contemporaneous service in the transportation of a like kind of 
traffic, it shall be deemed guilty of unjust discrimination. (46 S. W. 
Rep. 702.) 
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§ 818; It shall be unlawful for any corporation to make or give 
any undue or unreasonable preference or advantage to any particular 
person or locality, or any particular description of traffic, in any 
respect, whatever, in the transportation of a like kind of 
traffic; or to subject any particular person, county, firm, corporation 
or locality, or any particular description of traffic to any undue 
or unreasonable prejudice or disadvantage. When one or more 
carloads of freight shall be transported at the same time for different 
persons, and for each shipper a carload or more, such shipment 
shall be considered and taken as the same quantity of freight within 
the meaning of this law ; and when less than a carload of freight, and 
over five thousand pounds, are transported at the same time for differ- 
ent shippers, and for each shipper over five thousand pounds, such 
shipment shall be considered and taken as the same quantity of freight ; 
and when over five hundred pounds and less than five thousand 
pounds are transported at the same time for different shippers, and for 
each shipper said quantity of freight, such shipment shall be consid- 
ered and taken as the same quantity of freight. (46 S. W. Rep. 700.) 

§ 819. Any railroad corporation that shall be guilty of extortion 
or unjust discrimination, or of giving to any person or locality or 
to any description of traffic, an undue or unreasonable preference or** 
advantage, shall, upon conviction, be fined for the first offense in any 
sum not less than five hundred dollars nor more than one thousand 
dollars; and upon a second conviction, in any sum not less than 
five hundred dollars nor more than two thousand dollars ; and upon 
a third conviction, in any sum not less than two thousand dollars 
nor more than five thousand dollars. The circuit court of any county, 
into or through which the line of railroad may run, owned or operated 
by the corporation alleged to be guilty as aforesaid, and the Franklin 
Circuit Court, shall have the jurisdiction of the offense, which shall 
be prosecuted by indictment, or by action in the name of the Common- 
wealth, upon information filed by the Board of Railroad Commission- 
ers; and such railroad corporation shall also be liable in damages to 
the party aggrieved to the amount of damages sustained, together 
with cost of suit and reasonable attorney's fees to be fixed by the court. 
Indictments under this section shall be made only upon the recom- 
mendation or request of the Railroad Commission filed in the court 
having jurisdiction of the offense; and all prosecutions and actions 
under this law shall be commenced within two years after the offense 
shall have been committed, or the cause of action shall have accrued. 
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§ 820. If any person owning or operating a railroad in this State, 
or any common carrier shall charge or receive any greater compensa- 
tion in the aggregate for the transportation of passengers or property 
of like kind, under substantially similar circumstances and conditions, 
for a shorter than for a longer distance, over the same line, in the 
same direction, the shorter being included within the longer distance, 
such person shall, for each offense, be guilty of a misdemeanor, and 
fined not less than one hundred nor more than five hundred dollars, 
to be recovered by indictment in the Franklin Circuit Court, or the 
circuit court of any county into or through which the railroad or 
common carrier so violating runs or carries on its business. Upon 
complaint made to the Railroad Commission that any railroad or 
common carrier has violated the provisions of this section, it shall be 
the duty of the Commission to investigate the grounds of complaint, 
and if, after such investigation, the Commission deems it proper to 
exonerate the railroad or common carrier from the operation of the 
provisions of this section, an order in writing to that effect shall be 
made by the Commission, and a copy thereof delivered to the com- 
plainant and the railroad or common carrier, and the same shall be 
published as a part of the report of the Commission; and after such 
order the railroad or carrier shall not be prosecuted or fined on account 
of the complaint made. If the Commission, after investigation, fails 
to exonerate the railroad or carrier from the operation of the provi- 
sions of this section, an order in writing to that effect shall be made 
by the Commission and a copy thereof delivered to the complainant, 
and the railroad or common carrier, and the same shall be pub- 
lished as a part of the report of the Commission; and after such 
order it shall be the duty of the Commission to furnish a statement 
of the facts, together with a copy of its order, to the grand jury of 
any county, the circuit court of which has jurisdiction, in order that 
the railroad company or carrier may be indicted for the offense; and 
the Commission shall use proper efforts to see that such company or 
carrier is indicted or prosecuted. (51 S. W. Rep. 164, 1012; 22 R. 328, 
361, 934; 23 R. 453, 1159, 479; 23 R. 544; 21 R. 232; 104 Ky. 226; 
99 Ky. 132; 20 R. 491 ; 20 R. 1099; 24 R. 1593, 1883.) 

§ 820A. 1. When complaint shall be made to the Railroad Com- 
mission accusing any railroad company or corporation of charging, 
collecting or receiving extortionate freight or passenger rates, over 
its line or lines of railroad in this Commonwealth, or when said 
Commission shall receive information, or have reason to believe that 
such rate or rates are being charged, collected or received, it shall 
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be the duty of said Commission to hear and determine the matter as 
speedily as possible. They shall give the company or corporation 
complained of not less than ten days' notice, by letter mailed to an 
officer or employe of said company or corporation, stating the time 
and place of the hearing of same ; also the nature of the complaint or 
matter to be investigated, and shall hear such statements, arguments 
or evidence offered by the parties as the Commission may deem 
relevant, and should the Commission determine that the company or 
corporation is, or has been guilty of extortion, said Commission shall 
make and fix a just and reasonable rate, toll or compensation, which 
said railroad company or corporation may charge, collect or receive 
for like services thereafter rendered. The rate, toll or compensation 
so fixed by the Commission shall be entered and be an order on the 
record book of their office and signed by the Commission and a copy 
thereof mailed to an c^cer, agent or employe of the railroad company 
or corporation affected thereby, and shall be in full force and effect 
at the expiration of ten days thereafter, and may be revoked or modi- 
fied by an order likewise entered of record. And should said railroad 
company or corporation or any officer, agent or employe thereof, 
charge, collect or receive a greater or higher rate, toll or compensation 
for like services thereafter rendered than that made and fixed by said 
Commission, as herein provided, said company or corporation, and said 
officer, agent or employe shall each be deemed guilty of extortion, and 
upon conviction shall be fined for the first offense in any sum not less 
than five hundred dollars, nor more than one thousand dollars, and 
upon a second conviction, in any sum not less than one thousand 
dollars nor more than two thousand dollars, and for a third and 
succeeding conviction, in any sum not less than two thousand dollars. 

§ 2. The circuit court of any county into or through which the 
line or lines of road carrying such passengers or freight, owned or 
operated by said railroad, and the Franklin Circuit Court shall have 
jurisdiction of the offense against the railroad company or corporation 
offending, and the circuit court of the county where such offense may 
be committed by said officer, agent or employe shall have jurisdicticHi 
of the offense against the railroad company or employe. 

§ 3. Prosecutions under this act shall be by indictment. 

^ 4. All prosecutions under this act shall be commenced within 
two years after the oflFense shall have been committed. 

§ 5. In making said investigation, said Commission may, when 
deemed necessary, take the depositions of witnesses before an exam- 
iner or notary public, whose fee shall be paid by the State, and upon 
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the certificate of the chairman of the Commission, approved by the 
Governor, the Auditor draw his warrant upon the Treasurer for its 
payment. (183 U. S. p. 483.) 



SUBDIVISION III. RAILROAD COMMISSION. 

§821. There is established a department in the State govern- 
ment to be known as the Railroad Commission, which shall be com- 
posed of three commissioners, one of whom shall act as chairman, 
and whose duty it shall be to see that the laws relating to all railroads, 
except street, are faithfully executed, and to exercise a general sup- 
ervision over the railroads of the State. Each of said commissioners 
is authorized to administer oaths, and two of them shall constitute 
a quorum. 

§ 822. The office of the Commission shall be at the seat of govern- 
ment, and they shall be provided with suitable offices, furniture and 
stationery by the State, and may appoint a secretary at a salary of 
twelve hundred dollars per year, which shall be paid by the state; 
each commissioner shall, before entering upon the duties of his office, 
take an oath to discharge faithfully the duties of his office; and they 
shall each receive an annual salary of two thousand dollars and their 
actual necessary traveling expenses while engaged in the discharge 
of their duties, which, together with the salary of the secretary, shall 
be paid in the same manner as the salary of the Governor, except 
that before any expenses are paid, the chairman of the Commission 
shall file with the Auditor an itemized statement of said expenses, 
signed by him and approved by the Governor, which statement shall 
be filed before any warrant can be issued therefor. 

§ 823. At the regular election in 1895, and every four years 
thereafter, there shall be elected one commissioner from each of the 
districts hereafter designated, by the qualified voters thereof, who shall 
take his office on the fifth Tuesday next succeeding his election and hold 
the same for four years, and until his successor is elected and qualified. 

<^ 824. For the purpose of electing commissioners, the State is 
divided into three districts, the first composed of the counties of 
Meade, Hardin, Larue, Hart, Metcalf, Barren, Monroe, Allen, Simp- 
•son, Warren, Edmonson, Grayson, Breckinridge, Hancock, Ohio, 
Butler, Logan, Todd, Muhlenberg, McLean, Daviess, Henderson, 
Webster, Hopkins, Christian, Trigg, Caldwell, Lyons, Crittenden, 
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Union, Livingston, Marshall, Calloway, Graves, McCracken, Ballard, 
Hickman, Fulton and Carlisle. The second composed of the counties 
of Gallatin, Owen, Scott, Fayette, Jessamine, Pulaski, Wayne, Clin- 
ton, Russell, Casey, Lincoln, Garrard, Boyle, Mercer, Anderson, Wood- 
ford, Franklin, Henry, Oldham, Carroll, Trimble, Jefferson, Shelby, 
Spencer, Bullitt, Nelson, Washington, Marion, Taylor, Green, Adair 
and Cumberland. The third composed of the counties of Boone, 
Kenton, Grant, Harrison, Bourbon, Clark, Estill, Madison, Jackson, 
Laurel, Rockcastle, Whitley, Knox, Bell, Harlan, Leslie, Perry, Letch- 
er, Floyd, Pike, Martin, Johnson, Clay, Breathitt, Owsley, Lee, Powell, 
Montgomery, Bath, Nicholas, Fleming, Robertson, Pendleton, Bracken, 
Campbell, Lewis, Greenup, Mason, Rowan, Carter, Elliott, Boyd, 
Lawrence, Morgan, Magoffin, Wolfe, Menifee and Knott. 

§ 825. Every railroad company shall, on er before the first day 
of September in each year, make and transmit to the Commission, at 
its office in Frankfort, under oath of the president or manager of the 
company, a full and true statement of the affairs of said company as 
the same existed on the first day of the preceding July, specifying : 

1st. The amount of capital stock paid up, and the names of the 
owner thereof, and amounts owned by each, and the residence of each 
stockholder as far as known. 

2d. The amount of its assets and liabilities^ 

3d. The names and places of residence of its general officers. 

4th. The amount of cash paid to the company on account of the 
original capital stock. 

Sth. The amount of funded debt. 

6th. The amount of floating debt. 

7th. The estimated value of the road-bed, including iron and 
bridges. 

Sth. The estimated value of rolling stock. 

9th. The estimated value of stations, buildings and fixtures. 

10th. The estimated value of other property. 

11th. The length of single main track. 

12th. The length of double track. 

13th. The length of branches; stating length of single and of 
double track. 

14th. The aggregate length of siding and other tracks not above 
enumerated. 

15th. The number of miles run by passenger trains during the. 
year preceding the making of the report. 

16th. The number of miles run by freight trains during the same 
period. 
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17th. The number of tons of through freight carried, and the 
number of tons of local freight during the same period. 

18th. The monthly earnings for the transportation of passengers 
during the same time. 

19th. The monthly earnings for the transportation of freight dur- 
ing the same time. 

20th. The monthly earnings from all other sources respectively. 

21st. The amount of expenses in running passenger trains during 
the same time. 

22d. The expenses incurred in running freight trains, and in 
running mixed trains during the same time. 

23d. All other expenses incurred in the management of the road, 
including the salaries of the officers, which shall be reported separately. 

24th. The amount expended for repairs of the road and main- 
tenance of the way, including repairs and renewals of bridges and 
renewals of iron. 

2Sth. The amount expended for improvements, and whether the 
same is estimated as a part of the expenses of operating or repairing 
the road ; and if either, which ? 

26th. The amount expended for motive power cars. 

27th. The amount expended for station houses, buildings and 
fixtures. 

28th. All other expenses for maintenance of way. 

29th. All other expenses for other purposes. 

30th. The number of tons of freight carried one mile. 

31st. The amount received per ton per mile. 

32d. The average distance each ton was hauled, and the average 
cost of hauling a ton of freight one mile. , 

33d. What freight and transportation companies run on its road, 
and on what terms, and whether such transportation companies use 
the cars of the railroad company, or cars furnished by themselves. 

34th. Whether the freight or cars of such transportation com- 
panies are given preference in speed or order of transportation; and 
if so, in what particular? The Commission may propound any addi- 
tional interrogatories, which shall be answered by such company 
in the same manner as those specified in the foregoing section; and 
the Commission shall furnish to each company in proper time, blanks 
/ upon which to answer the foregoing and such other questions as may 
be propounded. 

§ 826. Said Commission shall examine all through freight rates 
from points out of this State to points into this State, and whenever 
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they find that a through rate charged into or out of this State is 
excessive or unreasonable, or discriminating in its nature, they shall 
call the attention of the railroad officials in this State to the fact, and 
to urge them of the propriety of changing such rates. And when 
such rates are not changed, it shall be the duty of said Commission 
to present the facts to the Interstate Commerce Commission and 
appeal to it for relief, and they shall receive upon application the 
services of the Attorney General of this State and into the condition, 
management, and all other matters concerning the business of rail- 
roads in this State so far as the same pertain to the relation of such 
railroads to the public, and whether such railroad corporations, their 
officers and employes comply with the laws of the State ; and whether 
it shall come to their knowledge, or they shall have reason to believe 
that the laws affecting railroad corporations in their business rela- 
tions to the public have been violated, they shall prosecute, or cause 
to be prosecuted, the corporations or persons guilty of such violations. 

§827. They shall have the power to examine, under oath, any 
person, or the directors, officers, agents and employes of any rail- 
road corporation doing business in this State, concerning the manage- 
ment of its affairs, and to obtain information pursuant to this law; 
and shall have power to issue subpoenas for the attendance of wit- 
nesses, and to administer oaths; and any person who shall neglect or 
refuse to obey the process of subpoenas issued by said Commission 
or who being in attendance shall refuse to testify, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished for each offense by a fine of not less than fifty dollars nor more 
than one hundred dollars, or by imprisonment not less than ten nor 
more than fifty days, or both, in the discretion of the jury. 

§ 828. Each officer, agent or employe failing or refusing to make, 
under oath, any report required by the Commission within the time 
required, or failing or refusing to answer fully, under oath if re- 
quired, any inquiry propounded by the Commission, or who shall, 
in any way, hinder or obstruct the Commission in the discharge of its 
duty, shall be guilty of a misdemeanor, and shall be fined for each 
offense not less than five hundred nor more than one thousand dollars ; 
and it shall be the duty of the Commission to prosecute the person 
offending ;and the Franklin Circuit Court, or the circuit court of any 
county through which the railroad runs, the officers, agents or em- 
ployes of which has violated the provisions of this section, shall have 
jurisdiction of such prosecution, and it shall be the duty of the Com- 
monwealth's attorney to prosecute all indictments, actions and pro- 
ceedings under this law. 
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§829. The Commission shall hear and determine complaints un- 
der sections 223, 224 and 225. Such complaints shall be made in 
writing, and they shall give the company complained of not less than 
ten days' notice of the time and place of the hearing of the same. 
They shall hear and reduce to writing all the evidence adduced by the 
parties, and render such award as may be proper. If the award of 
the commission be not satisfied within ten days after the same is 
rendered, the chairman shall file a copy of said award, and the evidence 
heard, in the office of the clerk of the circuit court of the county, 
which, under the Code of Practice, would have jurisdiction of said 
controversy, and the clerk of said court shall enter the same on the 
docket for trial, and summons shall be issued as in other cases against 
the party against whom the award shall have been rendered, requiring 
said party to appear in the court within the time allowed in ordinary 
cases, and show cause why said award shall not be satisfied. If such 
party fails to appear, judgment shall be rendered by default, and 
the same proceedings had thereon as in other ordinary cases. If a 
trial is demanded, the case- shall be tried in all respects as other ordi- 
nary cases in which the same amount is involved, except that no evi- 
dence shall be introduced by either party except that heard by the Com- 
mission, except such as the court shall be satisfied, by sworn testimony, 
could not have been produced before the Commission by the exercise 
of reasonable diligence ; the judgment and proceedings thereon shall be 
the same as in other ordinary cases. 

§ 830. Whenever, in the judgment of the Commission, after a 
personal examination of the same, it shall appear that .repairs are 
necessary upon any railroad, or when from complaint made or their 
own knowledge they shall have reason to believe that the tracks, 
bridges, tunnels or other structures of any company are in an unsafe 
or dangerous condition, or unfit for public travel, or that any addition 
to, improvements or changes in, the stations or terminal facilities are 
needed for the convenience and security of the public, they shall give 
notice in writing to the company owning or operating such road, of 
the repairs, improvements or changes they deem proper and necessary, 
and shall aflford such corporation an opportunity to be heard in refer- 
ence thereto, and if the company shall neglect or refuse to make such 
repairs, improvements or changes within a reasonable time after such 
hearing, if a hearing is requested by the company, and the Com- 
mission shall believe that such improvements or changes are proper 
and necessary after a hearing, if one is had, they shall lay the facts 
before the Attorney General for his action, and shall report the same 
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fully to the next Legislature; no examination, request, advice, or re- 
port of the Commission shall, in any way, affect the duties or obliga- 
tions of any company, or relieve it from any liability. 

§831. The Commission shall not be required to give publicity 
to any contracts, leases or engagements obtained by them in their 
official capacity, if the interest of any company would thereby be 
injuriously affected, unless, in the judgment of the Commission, the 
public interest requires it. 

§ 832. The commissioners, nor either of them, shall, directly or 
indirectly, solicit or request from or recommend to any railroad com- 
pany, or any officer, attorney, agent, or employe thereof, the appoint- 
ment of any person to any place or position, nor shall any company 
offer them, or either of them, any place or appointment for themselves 
or other persons, nor shall they, or either of them, directly or indirectly, 
request, accept or receive any present, gift or gratuity of any kind 
from any company. A violation of the provisions, or any of them, 
of this section shall subject the. person or corporation so violating 
to a fine of not less than one thousand nor more than five thousand 
dollars, to be recovered by indictment as other penalties for violations 
of law are. 

§ 833. For a copy of any record on file in their office they shall 
charge and receive the same fees that are charged by the Secretary 
of State for similar services, and shall cover into the State Treasury 
any amount so received. 

<^ 834. The Commission shall annually, on the first day of Decem- 
ber, make a report to the Governor of all matters relating to their 
office for the preceding year, and such as will disclose the practical 
workings of the railroads in this State, and such suggestions in relation 
thereto, as they may deem necessary and proper, and shall have 
printed and lay before each Legislature, within the first ten days of 
its session, five hundred copies of their reports for the preceding two 
years. 



SUBDIVISION IV. CONDEMNATION OF LAND. 



§ 835. When any company authorized to construct a railroad 
shall be unable to contract with the owner of any land or material 
necessary for its use for the purpose thereof, it shall file, in the office 
of the clerk of the county court, a particular description of the land 
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and material sought to be condemned, and may apply to the county 
court to appoint commissioners to assess the damages the owner or 
owners thereof may be entitled to receive, and thereupon the said 
court shall appoint three impartial housekeepers of the county who are 
owners of land, aftd who shall be sworn to faithfully and impartially 
discharge their duties under this law. 

§ 836. It shall be the duty of said commissioners to yiew the land 
and material, and to award to the owner or owners the value of the 
land or material taken, which shall be stated separately; and they 
shall also award the damages, if any, resulting to the adjacent lands 
of the owner, considering the purposes for which it is taken; but 
shall deduct from such incidental damages the value, if any, of the 
advantages and benefits that will accrue to such adjacent lands from 
the construction and prudent operation of the railroad proposed to 
be constructed. They shall return a report in writing to the office of 
the clerk of said court, stating their award, and shall describe, in 
their report, the land and material condemned, give the names of the 
owners, and whether non-residents of the State, infants, of unsound 
mind, or married women. (91 Ky. 487; 13 R. 57; 87 Ky. 267, 391; 
94 Ky. 234; 85 Ky. 640; 104 Ky. 29; 21 R. 942, 1023:) 

§ 837. Upon the application of said company, and upon filing 
such affidavits as may be necessary, the clerk of said court shall issue 
process against the owners to show cause why the said report should 
not be confirmed, and shall make such orders as to non-residents and 
persons under disability as are required by the Civil Code of Practice 
in actions against them in the circuit court. 

§ 838. At the first regular term of the county court, after the 
owners shall have been summoned the length of time prescribed by 
the Civil Code of Practice before an answer is required, it shall be 
the duty of the coiwt to examine said report, and if it shall appear to 
be in conformity to this law, and to the extent that no exceptions 
have been filed thereto by either party, it shall confirm said report as 
against the owners not excepting. 

§ 839. When exceptions shall be filed by either party, the court 
shall forthwith cause a jury to be empaneled to try the issues of fact 
made by the exceptions, and each juror shall be allowed one dollar 
per day for his services, to be taxed as cost. In assessing the dam- 
ages the jury shall be governed by the rule prescribed in section 242 
of this law ; and upon the request of either party, may be sent by the 
court, in charge of the sheriff, to view the land or material. If 
sufficient cause be not shown for setting aside the verdict, the court 
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shall render judgment in conformity thereto, and shall make such 
orders as may be proper for the conveyance of the title upon the pay- 
ment of damages assessed. Either party may appeal to the circuit 
court, by executing bond as required in other cases, within thirty days, 
and the appeal shall be tried de novo, upon the confirmation of the 
report of the commissioners by the county court, or the assessment 
of damages by said court as herein provided and the payment to 
the owners of the amount due, as shown by the report of the commis- 
sioners when confirmed, or as shown by the judgment of the county 
court. When the damages are assessed by said court, and all costs 
adjudged to the owner, the railroad company shall be entitled to take 
possession of said land and material, and to use and control the same 
for the purpose for which it was condemned, as fully as if the title 
had been conveyed to it. But when an appeal shall be taken from the 
judgment of the county court by the company, it shall not be entitled 
to take possession of the land or material condemned until it shall 
have paid into court the damages assessed and all costs. All money 
paid into court under the provisions of this law shall be received by 
the clerk of the court, and held subject to the order of the court, for 
which he and his sureties on his official bond shall be responsible to 
the persons entitled thereto. (87 Ky. 267; 92 Ky. 342; 13 R. 603; 
24 R. 860.) 

§ 840. The appeal from the county court shall be taken by filing 
with the clerk of the court to which the appeal lies a statement of 
the parties to the appeal, and a transcript of the orders of the county 
court, and thereupon the said clerk shall certify to the clerk of the 
county court that said appeal has been filed and the clerk of the county 
court shall immediately transfer the original papers to the clerk of 
the court to which the appeal is pending; and if the owner on h;3 
appeal shall fail in the circuit court to increase the amount of damages 
awarded in the county court he shall pay all^ the costs of the appeal ; 
if the damages are increased in the circuit court, the other party shall 
pay all the costs of the appeal. The same rule as to payment of costs 
shall apply when the appeal is prosecuted by the party seeking to 
condemn land. (78 Ky. 309; 80 Ky. 259; 88 Ky. 226; 91 Kv. 487; 
13 R. 57.) 

§ 841. No company, association or corporation created by, or 
organized under the laws or authority of any State or country other 
than this State, shall possess, control, maintain or operate any rail- 
way, or part thereof in this State until, by incorporation under the 
laws of this State, the same shall have become a corporation, citizen 
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and resident of this State. Any such company, association or corpo-: 
ration may, for the purpose of possessing, controlling, maintaining 
or operating a railway or part thereof in this State, become a corpora- 
tion, citizen and resident of this State by being incorporated in the 
manner following, namely: By filing in the office of the Secretary 
of State, and in the office of the Railroad Commission, a copy of the 
charter or articles of incorporation of such company, association or 
corporation, authenticated by its seal and by attestation of its presi- 
dent and secretary, and thereupon and by virtue thereof, such com- 
pany, association or corporation shall at once become and be a corpora- 
tion, citizen and resident of this State. The Secretary of State shall 
issue to such corporation a certificate of such incorporation. (22 R. 
934; 23 R. 784.) 

<^ 842. Any company, association or corporation that, after the 
first day of August, one thousand eight hundred and ninety-three, 
possesses, controls, maintains or operates any railway, or part thereof, 
in this State, without becoming incorporated as a corporation, citizen 
and resident of this State, as permitted by section eight hundred and 
forty-one shall be guilty of a misdemeanor, punishable by a fine of 
not less than one thousand dollars for each day, or part thereof, that 
any railway, or part thereof, in this State, is possessed, controlled, 
maintained or operated by it ; any person that in any wise aids or 
assists, either as officer, agent, servant or employe in so possessing, 
controlling, maintaining or operating any railway, or part thereof, 
in this State, shall be guilty of a misdemeanor, punishable by a fine 
of not less than one hundred dollars for each day or part thereof 
that he so assists or aids. 

§ 842 A 1. All interurban electric railroad companies authorized 
to construct a railroad ten or more miles in length, heretofore or 
hereafter incorporated under the general railroad laws of this Com- 
monwealth, shall be under the same duties and responsibilities, so 
far as practicable, and shall have the same rights, powers and priv- 
ileges as is now granted to or conferred upon railroad corporations 
existing, operated or incorporated under existing laws of this Com- 
monwealth, or under laws that may hereafter be enacted. 

^ 2. Interurban electric railroads shall not, unless by special con- 
tract with electric street railway companies, receive, transport and 
deliver passengers between points within the limits of cities or mu- 
nicipalities, which are contiguous or adjacent, and into and through 
which such electric street railways are being operated, while using 
the tracks of such electric street railways therein. 
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§ 3. All property of interurban electric railroads, both tangible 
and intangible, shall be valued and assessed for taxation in the same 
manner provided by law for the valuation and assessment of other 
railroad property in this Commonwealth. 

§ 4. Any interurban electric railroad company now incorporated, 
or that may hereafter be incorporated, as prescribed in section one of 
this act is hereby authorized and empowered to contract with the 
owner of any land, material or water right, necessary for the construc- 
tion and equipping and maintaining a reservoir within five miles of 
the line of railroad or a line of railroad proposed to be constructed 
or for a supply of water from a lake or river for the use and pur- 
pose of providing and maintaining a sufficient supply of water for its 
power-house or power-houses, and conveying, by a pipe line, the 
water thereto. When any company authorized to construct interurban 
electric railroads shall be unable to contract with the owner of any 
land or material or water rights, necessary for the purpose of con- 
structing, equipping, and maintaining a reservoir to provide a suf- 
ficient supply of water ; and pipe the same to its power-house or power- 
houses, it shall have the right to condemn the same, in the same man- 
ner in which railroad companies condemn land for rights of way. 

§ 5. Nothing in this act shall be construed as depriving companies 
heretofore organized and which may hereafter be organized and in- 
corporated under the general railroad laws of this Commonwealth, 
governing such companies, and which companies, use or intend to use, 
electricity or other motive power, of the right of condemnation or other 
rights and privileges which they obtain or may obtain by reason of 
their incorporating under the general railroad law5 of this Common- 
wealth. 

§ 6. Any person who shall willfully and maliciously tear up, 
break or displace any rail or other fixture attached to the track or 
switch or break any bridge or viaduct, or disturb trolley wires or their 
support or poles and guy-poles and guy-wires or feed or supply- 
wires, power-house or machinery therein, car-barns, or cars therein, 
owned and used by any interurban electric railroad company, or do 
any act whereby the motor or cars might be upset, arrested or thrown 
from the track of any such road, or of any switch or any branch or 
turn-out, or who shall willfluly and maliciously destroy, or injure any 
dam, reservoir or bank thereof, or shall destroy, injure or obstruct 
any pipe, water main or course connected with such reservoir, shall 
be confined in the penitentiary not less than two nor more than ten 
years. 
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TAXATION OF FRANCHISE. 

§4077. Every railway company or corporation, and every incor- 
porated bank, trust company, guarantee or security company, gas 
company, water company, ferry company, bridge company, street 
railway company, express company, electric light company, electric . 
power company, telegraph company, press dispatch company, tele- 
phone company, turnpike company, palace-car company, dining-car 
company, sleeping-car company, chair-car company, and every other 
like company, corporation or association, also every other corporation, 
company or association having or exercising any special or exclusive 
privilege or franchise not allowed by law to natural persons, or . 
performing any public service, shall, in addition to the other taxes 
imposed on it by law, annually pay a tax on its franchise to the 
State, and a local tax thereon to the county, incorporated city, town 
and taxing district,' where its franchise may be exercised. The Audi- 
tor, Treasurer and Secretary of State are hereby constituted a Board 
of Valuation and Assessment, for fixing the value of said franchise, 
except as to turnpike companies, which are provided for in section 
four thousand and ninety-five of this article, the place or places where 
such local taxes are to be paid by other corporations on their fran- 
chise and how apportioned, where more than one jurisdiction is 
entitled to a share of such tax, shall be determined by the Board of 
Valuation and Assessment, and for the discharge of such other duties 
as may be imposed on them by this act. The Auditor shall be chair- 
man of said board, and shall convene the same from time to time, 
as the business of the board may require. ( 141 U. S. 47 ; 92 Ky. 38 ; 
9 R. 670; 99 Ky. 623; 105 Ky. 472; 20 R. 1294; 22 R. 703; 141 U. S. 
47; 92 Ky. 38; 99 Ky. 623; 22 R. 390; Id. 214; 106 Ky. 434; 21 R. 
42; 24 R. 203, 809.) 

§ 4078. In order to determine the value of the franchises men- 
tioned in the next preceding section, the corporations, companies and 
associations mentioned in the next preceding section, except banks 
and trust companies whose statements shall be filed as hereinafter 
required by section four thousand and ninety-two of this article, shall 
annually, between the fifteenth day of September and first day of 
October, make and deliver to the Auditor of Public Accounts of this 
State a statement, verified by its president, cashier, secretary, treas- 
urer, manager, or other chief officer or agent, in such form as the 
Auditor may prescribe, showing the following facts, viz.: The name 
and principal place of business of the corporation, company or asso- 
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ciation ; the kind of business engaged in ; the amount of capital stock, 
preferred and common ; the number of shares of each ; the amount of 
stock paid up; the par and real value thereof;, the highest price at 
which such stock was sold at a bona fide sale within twelve months 
next before the fifteenth day of September of the year in which the 
statement is required to be made; the amount of surplus fund and 
'undivided profits, and the value of all other assets; the total amount 
of indebtedness as principal, the amount of gross or net earnings 
or income, including interest on investments, and incomes from all 
other sources for twelve months next preceding the fifteenth day of 
September of the year in which the statement is required ; the amount 
and kind of tangible property in this State, and where situated, 
assessed, or liable to assessment in this State, and the fair cash value 
thereof, estimated at the price it would bring at a fair voluntary sale, 
and such other facts as the Auditor may require. 

§ 4079. Where the line or lines of any such corporation, company 
or association extend beyond the limits of the State or county, the 
statement shall, in addition to the other facts hereinbefore required, 
show the length of the entire lines operated, owned, leased or con- 
trolled in this State, and in each county, incorporated city, town or 
tapcing district, and the entire line operated, controlled, leased or owned' 
elsewhere. If the corporation, company or association be organized 
under the laws of any other State or government, or organized and 
incorporated in this State, but operating and conducting its business 
in other States as well as in this State, the statement shall show the 
following facts, in addition to the facts hereinbefore required. The 
gross and net income and earnings received in this State and out of 
this State, on business done in this State, and the entire gross receipts 
of the corporation, company or association in this State and elsewhere 
during the twelve months next before the fifteenth day of September, 
of the year in which the assessment is required to be made. In cases 
where any of the facts above required are impossible to be answered 
correctly, or will not afford any valuable information in determining 
the value of the franchises to be taxed, the said board may excuse 
the officer from answering such questions : Provided, That said board, 
from said statement, and from such other evidence, as it may have, 
if such corporation, company or association be organized under the 
laws of this State, shall fix the value of the capital stock of the corpo- 
ration, company or association^ as provided in the next succeeding 
section, and from the amount thus fixed shall deduct the assessed value 
of all tangible property assessed in this State, or in the counties where 
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situated. The remainder thus found shall be the value of its corpo- 
rate franchise subject to taxation as aforesaid. (104 Ky. 726; 20 
R. 927.) 

§4080. If the corporation, company or association be organized 
under the laws of any other State or government, except as provided 
in the next section, the board shall fix the value of the capital stock as 
hereinbefore provided, and will determine from the amount of the 
gross receipts of such corporation, company or association in this 
State and elsewhere, the proportion which the gross receipts in this 
State, within twelve months next before the fifteenth day of Septem- 
ber of the year in which the assessment was made, bear to the entire 
gross receipts of the company; the same proportion of the value of 
the entire property assessed, or liable to assessment, in this State, shall 
be the correct value of the corporate franchise of such corporation, 
company or association for taxation in this State. 

§ 4081. If the corporation organized under the laws of this State 
or of some other State or government be a railroad, telegraph, tele- 
phone, express, sleeping, dining, palace or chair-car company, the 
lines of which extend beyond the limits of this State, the said board 
will fix the value of the capital stock as hereinbefore provided, and 
that proportion of the value of the capital stock which the length of 
the lines operated, owned, leased or controlled in this State bears to the 
total length of the lines owned, leased or controlled in this State and 
elsewhere shall be considered in fixing the value of the corporate 
franchise of such corporation liable for taxation in this State; and 
such corporate franchise shall be liable to taxation in each county, 
incorporated city, town or district through or into which such lines 
pass, or are operated, in the same proportion that the length of the 
line in such county, city, town or district through or into which such 
lines pass, or are operated in the same proportion that the length of 
the line in such county, city, town or district bears to the whole length 
of lines in the State, less the value of any tangible property assessed, 
or liable to assessment in any such county, city, town or taxing dis- 
trict. (24 R. 203.) 

§ 4083. It shall be the duty of the Auditor immediately after 
fixing such values by said board, to notify the corporation of the fact ; 
and all such corporations shall have thirty days from the time of 
receiving the notice to go before such board and ask a change of the 
valuation, and may introduce evidence, and the chairman of the 
board is hereby authorized to summon and swear witnesses, and after 
hearing such evidence the board may change the valuation as it may 
deem proper, and the action of the board shall be final. 
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<J 4084. The Auditor shall, at the expiration of thirty days after 
the final determination of such values, certify to the county clerk of 
the counties, when any portion of the corporate franchise of any such 
corporation, company or association shall be liable to local taxation 
as herein provided, the amount thereof liable for county, city, town 
or district tax; and such certificate shall be by each county clerk 
filed in his office, and be by him certified to the proper collecting officer 
of the county, city, town or taxing district for collection. 

§4087. Any corporation, or officer thereof, willfully failing or 
refusing to make reports as required by this chapter, shall be deemed 
guilty of a misdemeanor, and for each offense shall be fined one 
thousand dollars, and fifty dollars for each day the same is not made 
after October first of each year. 

§4089. Should any corporation required to make the report as 
hereinbefore provided be in the hands of, or under the control of a 
receiver or other person, it shall be the duty of such receiver or other 
person to make the returns and valuations as hereinbefore required. 

§4090. Should any corporation fail to make the reports as re- 
quired herein on or before the first day of October of each year, the 
said board shall proceed to ascertain the facts and values as required 
by this article, in such manner and by such means as it deems proper, 
at the cost of the company failing to make the report, and shall fix 
the values of the corporate franchise liable for taxation as aforesaid, 
and the corporation shall be taxed accordingly. 

§4091. All taxes assessed against any corporation, company or 
association under this article, except banks and trust companies, shall 
be due and payable thirty days after notice of same has been given 
to said corporation, company or association by the Auditor ; and every 
such corporation, company, or association failing to pay its taxes, 
after receiving thirty days' notice, shall be deemed delinquent, and a 
penalty of ten per cent on the amount of the tax shall attach, 
and thereafter such tax shall bear interest at the rate of ten per cent 
per annum; any such corporation, company or association failing to 
pay its taxes, penalty and interest, after becoming delinquent, shall 
be deemed guilty of a misdemeanor, and, on conviction, shall be fined 
fifty dollars for each day the same remains unpaid, to be recovered 
by indictment or civil action of which the Franklin Circuit Court 
shall have jurisdiction. 
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CHAPTER 103. 



ARTICLE IV. 



ASSESSMENT OF AND PAYMENT OF TAXES BY 
RAILRAODS. 

§ 4096. That the president or chief officer of each railroad com- 
pany, or other corporation owning or operating a railroad lying in 
whole or in part in this State, shall, on or before the first of September 
in each year, return to the Auditor of Public Accounts of the State, 
under oath, the total length of such railroad, including the length 
thereof beyond the limits of the State, and designating its length within 
this State, and in each county, city, incorporated town and taxing 
district therein, together with the average value per mile thereof, 
and in respective counties, cities, incorporated towns and taxing dis- 
tricts therein together with the average value per mile thereof, for the 
purpose of being operated as a carrier of freight and passengers, in- 
cluding engines and cars, and a list of the depot grounds and improve- 
ments, and other real estate of the said company and the value thereof, 
and the respective counties, cities and incorporated towns in which 
the same are located. That if any of said railroad companies owns or 
operates a railroad or railroads out of this State, the president or 
chief officer of such company shall only be required to return such 
proportion of the entire value of all its rolling stock as the number 
of miles of its railroad in this State bears to the whole number of 
miles operated by said company in and out of this State. Said report 
shall be made as of the first day of July, and a failure to file said 
report by the first day of September shall subject the president or chief 
officer residing in this State to a fine of one thousand dollars, and 
fifty dollars for every day after the first day of September that he 
fails to file said report, to be recovered as indicated by section nine 
of this article. (81 Ky. 492; 5 R. 445; 84 R. 59; 7 R. 810; 14 Bush, 
425; 85 Ky. 198; 8 R. 840; 87 Ky. 605; 10 R. 806; 89 Ky. 531; 
11 R. 734; 95 Ky. 60; 15 R. 449; 87 Ky. 661 ; 10 R. 706; 17 R. 136.) 
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of such city, town, county, or part of county and tax district. And all 
existing laws in this State authorizing the assessment and taxation 
of the property of railroad companies by counties, cities or incor- 
porated towns, are hereby repealed, and no county, city or incor- 
porated town in this State shall hereafter assess, levy or collect 
any taxes on the property of railroad companies in this State except 
as provided by this article. (90 Ky. 498; 12 R. 414; 99 Ky. 623; 
17 R. 389; 23 R. 16SS.) 

§ 4103. All taxes assessed against any railroad company shall 
be due and payable thirty days after notice by mail of the assess- 
ment is given by the auditor, and every such company failing 
to pay its taxes after receiving such thirty days' notice of the 
amount of such tax shall be deemed delinquent, and a penalty of 
ten per cent on the amount of the tax shall attach, and thereafter 
such tax shall bear interest at the rate of ten per cent per annum. 
Any railroad company failing to pay its taxes, penalty and interest, 
after becoming delinquents, shall be deemed guilty of a mis- 
demeanor, and, on conviction, shall be fined fifty dollars for each 
day the same remains unpaid, to be recovered by indictment or 
civil action, of which the Franklin Circuit Court shall have juris- 
diction. 

<J 4104. Taxes, penalties and interest due the Commonwealth 
from any railroad company may be recovered by the Auditor of 
Public Accounts, by action in the name of the Commonwealth, 
in the Franklin Circuit Court; and those due any county, city, 
incorporated town or taxing district may be recovered by the 
officer authorized to receive the same, by action in the name of the 
Commonwealth in any court of competent jurisdiction. 
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AN ACT relating to the assessment of railway bridges. . 

Be it ^enacted by the General Assembly of the Commonwealth of 
Kentucky: 

§ 1. That the tangible property of all railroad bridge companies 
owning or operating a bridge spanning a river constituting a boun- 
dary of this State shall be valued and assessed for taxation for all 
purposes by the Railroad Commission instead of by the local 
assessors; and the franchise of said bridge companies shall be 
assessed for all purposes by the State Board of Valuation and 
Assessment; and said assessments shall be reported to the Audi- 
tor of Public Accounts who shall certify the same to the county 
clerk of the county wherein the bridge is located in the same 
manner and the tax shall be collected in all respects as now pro- 
vided by law for railroad property, and after the assessment has 
been certified to the county court clerk, his duties and the duties 
of the sheriff and the collector of city taxes and other local tax 
collectors shall be the same as now provided by law with reference 
to railroad property. 

§ 2. This law shall not be construed as otherwise changing 
the present mode of taxing bridge property. 

All acts and parts of acts in conflict with this act are hereby 
repealed. 

Approved March 19, 1904. 
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